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The Appeals Chamber of the International Criminal Court,

In the appeal of Libya against the decision of Pre-Trial Chamber I entitled “Decision
on the admissibility of the case against Saif Al-Islam Gaddafi” of 31 May 2013 (ICC-
01/11-01/11-344-Conf),

After deliberation,
By majority, Judge Anita USacka dissenting,

Delivers the following

JUDGMENT
1. The “Decision on the admissibility of the case against Saif Al-Islam
Gaddafi” is confirmed. The appeal is dismissed.
2. The request for an oral hearing is rejected.
3. Libya’s Request of 3 October 2013 is rejected.
4. The Registrar shall reclassify document ICC-01/11-01/11-459-Conf as
public.

REASONS

I. KEY FINDINGS

1. The parameters of a “case”, as referred to in article 17 (1) (a) of the Statute, are
defined by the suspect under investigation and the conduct that gives rise to criminal
liability under the Statute. The “conduct” that defines the *“case”, in situations such as
the present, is both that of the suspect and that described in the incidents under

investigation which is imputed to the suspect.

2. In assessing admissibility, what is required is a judicial assessment of whether
the case that the State is investigating sufficiently mirrors the one that the Prosecutor
is investigating. To be able to carry out the assessment as to whether the same case is
being investigated, it will be necessary for a Chamber to know the contours or
parameters of the investigation being carried out both by the Prosecutor and by the

State.

A
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II. PROCEDURAL HISTORY

A. Proceedings before the Pre-Trial Chamber
3.  The following summarises the main procedural steps before Pre-Trial Chamber
I (hereinafter: “Pre-Trial Chamber”) in relation to this appeal. Further details are

contained within the discussion of particular grounds of appeal.

4. On 16 May 2011, the Prosecutor submitted the ‘“Prosecutor’s Application
Pursuant to Article 58 as to Muammar Mohammed Abu Minyar Gaddafi, Saif Al-
Islam Gaddafi and Abdullah Al-Senussi”.! On 27 June 2011, the Pre-Trial Chamber
issued a warrant of arrest for Mr Saif Al-Islam Gaddafi’ (hereinafter: “Mr Gaddafi”),
a decision thereon being issued on the same day3 (hereinafter: “Arrest Warrant
Decision”). A request for Mr Gaddafi’s arrest and surrender was issued on 4 July

2011.4

5. On 1 May 2012, Libya submitted its challenge to the admissibility of the case’
(hereinafter: “Admissibility Challenge”), appending eleven annexes (annexes A — K).°
On 28 May 2012, Libya submitted the “Libyan Government’s filing of compilation of

Libyan law referred to in its admissibility challenge”, appending two annexes.’

6.  Pursuant to a decision issued on 4 May 2012® (hereinafter: “Decision of 4 May
2012”), the Prosecutor and the Office of Public Counsel for victims acting for the

! 1CC-01/11-4-Conf-Exp. A public redacted version was filed on the same day (ICC-01/11-4-Red).

2 «“Warrant of Arrest for Saif Al-Islam Gaddafi”, ICC-01/11-01/11-3 (hereinafter: “Warrant of Arrest”).
3 “Decision on the ‘Prosecutor’s Application Pursuant to Article 58 as to Muammar Mohammed Abu
Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi’”, ICC-01/11-01/11-1.

4 “Request to the Libyan Arab Jamahiriya for the arrest and surrender of Muammar Mohammed Abu
Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi”, ICC-01/11-01/11-5.

3 «Application on behalf of the Government of Libya pursuant to Article 19 of the ICC Statute”, ICC-
01/11-01/11-130-Conf. A public redacted version of the application was filed on the same day (ICC-
01/11-01/11-130-Red).

On15 May 2012, Libya submitted two filings, appending perfected translations of the annexes to the
Admissibility Challenge. See “Libyan Government’s Re-filing of Public Annexes to its Article 19
Admissibility Challenge”, ICC-01/11-01/11-144 and “Libyan Government’s Re-filing of Confidential
Annexes to its Article 19 Admissibility Challenge”, ICC-01/11-01/11-145-Conf.

7 1CC-01/11-01/11-158.

§ “Decision on the Conduct of the Proceedings Following the ‘Application on behalf of the
Government of Libya pursuant to Article 19 of the Statute”, ICC-01/11-01/11-134. -7{7C_
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victims (hereinafter: “Victims”), on 4 June 2012, submitted their responses to the
Admissibility Challenge.’

7.  Observations pursuant to rule 103 of the Rules of Procedure and Evidence
(hereinafter a rule in the Rules of Procedure and Evidence is referred to as “rule”)

were filed on 8 June 2012.'°

8.  Lawyers acting on behalf of Mr Gaddafi (hereinafter: the “Defence”) filed their
response to the Admissibility Challenge on 24 July 2012,"' having been granted

extensions of time in order to do so.'?

9.  On 14 September 2012, the Pre-Trial Chamber issued the “Order convening a
hearing on Libya’s challenge to the admissibility of the case against Saif Al-Islam
Gaddafi"™ (hereinafter: “Order of 14 September 2012”) setting the date, 8 and 9
October 2012 (later changed to 9 and 10 October 2012) for an oral hearing on the
Admissibility Challenge and fixing 3 October 2012 as the date by which the parties
and participants should submit any additional evidence on which they intended to rely
at the hearing.14 The Defence filed additional evidence on 3 October 2012" and the
hearing was held on 9'¢ and 10'7 October 2012 (hereinafter: “Oral Hearing of 9
October 2012” and “Oral Hearing of 10 October 2012”, respectively).

® “Prosecution response to Application on behalf of the Government of Libya pursuant to Article 19 of
the ICC Statute”, ICC-01/11-01/11-167-Conf (a public redacted version was filed on 5 June 2012
(ICC-01/11-01/11-167-Red)); “Observations on behalf of victims on the Government of Libya’s
Application pursuant to Article 19 of the Rome Statute”, ICC-01/11-01/11-166-Conf (a public redacted
corrigendum was filed on 5 June 2012 (ICC-01/11-01/11-166-Red-Corr)).

10«1 awyers for Justice in Libya and Redress Trust’s Observations pursuant to Rule 103 of the Rules of
Procedure and Evidence”, ICC-01/11-01/11-172.

I “Defence Response to the ‘Application on behalf of the Government of Libya pursuant to Article 19
of the ICC Statute’”, ICC-01/11-01/11-190-Conf. A corrigendum was filed on 31 July 2012 (ICC-
01/11-01/11-190-Conf-Corr) and a public redacted version of the corrigendum was filed on the same
day (ICC-01/11-01/11-190-Corr-Red).

12 «“Decision on the OPCD’s ‘Urgent Request for Extension of Time’”, 1 June 2012, ICC-01/11-01/11-
165; “Decision on the OPCD ‘Demande urgente en extension de delai’”, 4 July 2012, ICC-01/11-
01/11-184; “Decision on the OPCD ‘Request Pursuant to Regulation 23bis of the Regulations’”, 18
July 2012, ICC-01/11-01/11-187-Red.

¥ 1CC-01/11-01/11-207.

' Order of 14 September 2012, p. 8.

13 «“Defence Submission of Additional Evidence Pursuant to the ‘Order convening a hearing on Libya’s
challenge to the admissibility of the case against Saif Al-Islam Gaddafi’ (ICC-01/11-01/11-207)”, ICC-
01/11-01/11-216.

16 1CC-01/11-01/11-T-2-CONF-EXP-ENG ET; ICC-01/11-01/11-T-2-Red-ENG WT.

7 1CC-01/11-01/11-T-3-CONF-EXP-ENG ET; ICC-01/11-01/11-T-3-Red-ENG WT.

AX
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10. On 7 December 2012, the Pre-Trial Chamber issued a decision in which it, inter
alia, set a schedule for further filings in relation to the Admissibility Challenge'®
(hereinafter: “Decision of 7 December 2012”). Libya filed the “Libyan Government’s
further submissions on issues related to the admissibility of the case against Saif Al-
Islam Gaddafi” on 23 January 2013 (hereinafter: “Libya’s Further Submissions on
Admissibility”), appending annexes 1 — 23. A response by the Prosecutor was filed on
11 February 2013,” while on 18 February 2013, responses were filed by the
Defence? (hereinafter: “Defence Response to Libya’s Further Submissions on
Admissibility”) and the Victims.”” On 4 March 2013, Libya filed a consolidated reply
to those documents, appending three annexes™ (hereinafter: “Libya’s Reply of 4
March 2013”).

11. On 31 May 2013, the Pre-Trial Chamber issued the “Decision on the
admissibility of the case against Saif Al-Islam Gaddafi”®* (hereinafter: “Impugned
Decision”), finding the case against Mr Gaddafi to be admissible.

B. Proceedings before the Appeals Chamber
12. On 7 June 2013, Libya filed its appeal against the Impugned Decision®™
(hereinafter: “Appeal”), requesting that the Appeals Chamber a) reverse the Impugned
Decision and b) determine that the case against Mr Gaddafi is inadmissible.?® It also
sought the suspension of the order for the surrender of Mr Gaddafi pending the

18 “Decision requesting further submissions on issues related to the admissibility of the case against
Saif Al-Islam Gaddafi”, ICC-01/11-01/11-239.

1% 10C-01/11-01/11-258-Conf-Exp. A public redacted version of the filing was filed on 25 January
2013 (ICC-01/11-01/11-258-Red2).

2 “Prosecution’s Response to ‘Libyan Government's further submissions on issues related to the
admissibility of the case against Saif Al-Islam Gaddafi*”, ¥1CC-01/11-01/11-276-Conf-Exp. A public
redacted version of the response was filed on 12 February 2013 (ICC-01/11-01/11-276-Red2).

2! «Response to the ‘Libyan Government’s further submissions on issues related to admissibility of the
case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-281-Conf. A public redacted version of the
response was filed on 19 February 2013 (ICC-01/11-01/11-281-Red2).

2 «“QPCV’s observations on ‘Libyan Government’s further submissions on issues related to the
admissibility of the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-279.

B “Libyan Government’s consolidated reply to the responses of the Prosecution, OPCD and OPCV to
its further submissions on issues related to the admissibility of the case against Saif Al-Islam Gaddafi”,
ICC-01/11-01/11-293-Conf. A public redacted version of the reply was filed on the same day (ICC-
01/11-01/11-293-Red).

% 1CC-01/11-01/11-344-Conf. A public redacted version was filed on the same day (ICC-01/11-01/11-
344-Red).

% “The Government of Libya’s Appeal against Pre-Trial Chamber Is ‘Decision on the admissibility of
the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-350 (OA 4).

% Appeal, para. 11. ;
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conclusion of the appeal.”’” On 24 June 2013, Libya filed its document in support of
the appeal”® (hereinafter: “Document in Support of the Appeal”).

13.  On 16 July 2013, the Prosecutor filed her response to the Document in Support
of the Appeal® (hereinafter: “Prosecutor’s Response to the Document in Support of
the Appeal”), with the Defence filing its response on 18 July 2013%* (hereinafter:
“Defence Response to the Document in Support of the Appeal”).

14. On 18 July 2013, the Appeals Chamber issued the “Decision on the request for
suspensive effect and related issues”,” inter alia, rejecting Libya’s request for

suspensive effect.

15. On 20 August 2013, the Victims filed their observations on the appeal®
(hereinafter: “Victims’ Observations on the Appeal”) with, on 30 August 2013,
responses thereto filed by the Defence® and Libya™ (hereinafter: “Libya’s Response
to Victims’ Observations on the Appeal”). No response was filed by the Prosecutor.

27 Appeal, para. 12.

2 “Document in Support of the Government of Libya’s Appeal against the ‘Decision on the
admissibility of the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-370-Conf-Exp (OA 4); a
corrigendum was filed on 25 June 2013 (ICC-01/11-01/11-370-Conf-Exp-Corr (OA 4)); a public
redacted version was filed on 25 June 2013 (ICC-01/11-01/11-370-Red2 (OA 4)) and a further public
redacted version was filed on 1 October 2013 (ICC-01/11-01/11-370-Red3 (OA 4)) pursuant to an
order by the Appeals Chamber of 27 September 2013 (“Order on the reclassification and re-filing of a
document”, ICC-01/11-01/11-457-Conf (OA 4)).

% “Prosecution Response to the ‘Document in Support of the Government of Libya’s Appeal against
the Decision on the admissibility of the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-384-
Conf (OA 4). A public redacted version was filed on 22 July 2013 (ICC-01/11-01/11-384-Red (OA 4)
with a corrigendum to that version filed on 23 July 2013 (ICC-01/11-01/11-384-Red-Corr (OA 4)).

30 «Defence Response to the ‘Document in Support of the Government of Libya’s Appeal against the
Decision on the admissibility of the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-386-Conf
(OA 4). A public redacted version was filed on the same day (ICC-01/11-01/11-386-Red (OA 4)).

1 1CC-01/11-01/11-387 (OA 4).

32 «Observations on behalf of victims on the Government of Libya’s appeal against the defence of Pre-
Trial Chamber I entitled ‘Decision on the admissibility of the case against Saif Al-Islam Gaddafi’”,
ICC-01/11-01/11-411-Conf (OA 4). A public redacted version was filed on 21 August 2013 (ICC-
01/11-01/11-411-Red (OA 4)).

3 “Defence Response to the ‘Observations on behalf of victims on the Government of Libya’s appeal
against the decision of Pre-Trial Chamber I entitled “Decision on the admissibility of the case against
Saif Al-Islam Gaddafi™”, ICC-01/11-01/11-427 (OA 4).

34 “The Libyan Government’s Reply to the ‘Observations on behalf of victims on the Government of
Libya’s appeal against the decision of Pre-Trial Chamber I entitled “Decision on the admissibility of
the case against Said [sic] Al-Islam Gaddafi’”, ICC-01/11-01/11-428-Conf (OA 4). A public redacted
version was filed on the same day (ICC-01/11-01/11-428-Red (OA 4)). s ,
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16. On 22 August 2013, the Appeals Chamber having granted leave to do so0,%
observations were filed, pursuant to rule 103, by Ms Mishana Hosseinioun.*® The

Victims,”” Prosecutor,”® Defence® and Libya*® responded thereto on 29 August 2013.

17. On 29 July 2013, Libya submitted a request for leave to file further submissions
on the appeal arising out of the Defence and Prosecutor’s responses to the Document
in Support of the Appeal.*! Responses to that request were filed on 5 August 2013,
pursuant to an order by the Appeals Chamber.”® The Appeals Chamber issued the
“Decision on the Libyan Government’s request to file further submissions” on 12
September 2013, instructing Libya “to file submissions on specific issues arising
from” the responses filed by the Defence and the Prosecutor to the Document in
Support of the Appeal™ (hereinafter: “Decision of 12 September 2013”). Libya’s
further submissions were filed on 23 September 2013% (hereinafter: “Libya’s Further
Submissions on Appeal”). On 30 September 2013, responses to those further

35 «“Decision on the ‘Application on behalf of Mishana Hosseinioun for Leave to Submit Observations
to the Appeals Chamber pursuant to Rule 103°”, 15 August 2013, ICC-01/11-01/11-404 (OA 4).

36 «“Observations on behalf of Mishana Hosseinioun pursuant to Rule 1037, ICC-01/11-01/11-414 (OA
4).

37 «“OPCV’s submissions on the observations filed by Ms Mishana Hosseinioun”, ICC-01/11-01/11-421
(OA 4).

3 “Prosecution Response to ‘Observations on behalf of Mishana Hosseinioun pursuant to Rule 103°”,
ICC-01/11-01/11-422 (OA 4).

% «Defence Response to the ‘Observations on behalf of Mishana Hosseinioun pursuant to Rule 103,
ICC-01/11-01/11-423 (OA 4).

4 «Response of the Libyan Government to ‘Observations on behalf of Mishana Hosseinioun pursuant
to Rule 103’7, ICC-01/11-01/11-426 (OA 4) (hereinafter: “Libya’s Response to the Rule 103
Observations on Appeal”).

4 “Libyan Government’s Request to file further submissions clarifying matters raised in the
Prosecution and Defence Responses to ‘Document in Support of Libya’s Appeal against the “Decision
on the admissibility of the case against Saif Al-Islam Gaddafi”’”, ICC-01/11-01/11-389 (OA 4). Libya
also filed the “Renewed request to make further submissions responding to those of the Prosecution
and Defence”, 9 September 2013, ICC-01/11-01/11-436.

“2 “Defence Response to the ‘Libyan Government’s Request to file further submissions clarifying
matters raised in the Prosecution and Defence Responses to “Document in Support of Libya’s Appeal
against the ‘Decision on the admissibility of the case against Saif Al-Islam Gaddafi’’”, ICC-01/11-
01/11-393 (OA 4); “Prosecution Response to ‘Libyan Government’s request to file further submissions
clarifying matters raised in the Prosecution and Defence Responses to “Document in Support of
Libya’s Appeal against the Decision on the admissibility of the case against Saif Al-Islam’s
Gaddafi””, ICC-01/11-01/11-394 (OA 4). This document was originally filed confidentially but was
reclassified as public pursuant to the “Order on the reclassification of documents” of 12 August 2013
(ICC-01/11-01/11-400 (OA 4).

# “QOrder in relation to the Libya’s request for leave to file further submissions in relation to its appeal
against the ‘Decision on the admissibility of the case against Saif Al-Islam Gaddafi’”, 31 July 2013,
ICC-01/11-01/11-391 (OA 4).

“1CC-01/11-01/11-442 (OA 4), p. 3.

# “The Libyan Government’s further submissions in reply to the Prosecution and Gaddafi Responses
to ‘Document in Support of Libya’s Appeal against the “Decision on the admissibility of the case
against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-454-Conf (OA 4). A public redacted version was
filed on the same day (ICC-01/11-01/11-454-Red (OA 4)). s
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submissions were filed by the Defence* (hereinafter: “Defence Response to Libya’s
Further Submissions on Appeal”), the Prosecutor®’ (hereinafter: ‘Prosecutor’s
Response to Libya’s Further Submissions on Appeal”) and the Victims*® (hereinafter:
“Victims’ Response to Libya’s Further Submissions on Appeal”).

18. On 3 October 2013, Libya filed the “Libyan Government’s Request for leave to
file Consolidated Reply to the Observations (on the Libyan Government’s further
Submissions) filed by the Defence for Saif Al-Islam Gaddafi, the Office of the
Prosecutor and the Office of the Public Counsel for Victims on 30 September 2013
(hereinafter: “Libya’s Request of 3 October 2013”). On 10 October 2013, the Defence
filed a response to Libya’s request™ (hereinafter: “Defence Response of 10 October
2013”).

III. PRELIMINARY ISSUES
A. Confidential filings

19. Many of the filings in this appeal, and during the pre-trial phase of the
proceedings, have been filed non-publicly with, often, public redacted versions being
filed thereafter (see above). In issuing this judgment, the Appeals Chamber has, to the
extent possible, and in the interests of the publicity of the proceedings, referred only
to information which is public or which the Appeals Chamber considers can be made
public. However, as it has been necessary to refer to some non-public information,
parts of this judgment have been redacted in the public version and a confidential

version has also been issued.

 «Defence Response to ‘The Libyan Government’s further submissions in reply to the Prosecution
and Gaddafi Responses to “Document in Support of Libya’s Appeal against the ‘Decision on the
admissibility of the case against Saif Al-Islam Gaddafi’*”, ICC-01/11-01/11-458-Conf-Exp (OA 4). A
g)ublic redacted version was filed on the same day (ICC-01/11-01/11-458-Red2 (OA 4)).

7 “Prosecution Response to ‘The Libyan Government’s further submissions in reply to the Prosecution
and Gaddafi Responses to Document in Support of Libya’s Appeal against the Decision on the
admissibility of the case against Saif Al-Islam Gaddafi’”, ICC-01/11-01/11-460 (OA 4).

“ «“Observations on ‘the Libyan Government’s further submissions in reply to the Prosecution and
Gaddafi Responses to “Document in Support of Libya’s Appeal against the ‘Decision on the
admissibility of the case against Saif Al-Islam Gaddafi’””, ICC-01/11-01/11-459-Conf (OA 4).
“1CC-01/11-01/11-462 (OA 4).

%0 «“Defence Response to the ‘Libyan Government’s Request for leave to file Consolidated Reply to the
Observations (on the Libyan Government’s further Submissions) filed by the Defence for Saif Al-Islam
Gaddafi, the Office of the Prosecutor and the Office’”, ICC-01/11-01/11-465-Conf (OA 4). A public
redacted version was filed on the same date (ICC-01/11-01/11-465-Red (OA 4)), with corrigenda to
both filed on 14 October 2013 (ICC-01/11-01/11-465-Conf-Corr (OA 4) and ICC-01/11-01/11-465-

Red-Corr (OA 4)). _ﬂ(
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20. The Victims’ Response to Libya’s Further Submissions on Appeal was filed
confidentially. In paragraph 9 thereof, the Victims state that, pursuant to regulation 23
bis (2) of the Regulations of the Court (hereinafter a regulation in the Regulations of
the Court is referred to as “regulation™), they filed this document confidentially
because Libya’s Further Submissions on Appeal were filed confidentially.”! However,
they request that the document be made public, as it “does not contain any
information that should be kept confidential”.>?> No objections to this request have
been filed. Pursuant to regulation 23 bis (3) of the Regulations of the Court, the
Appeals Chamber orders the Registrar to reclassify this document as public.

B. Request by Libya for an oral hearing

21. Libya argues that an oral hearing should be convened in respect of this appeal,
as “[t]he issues arising in this appeal are of such significance to warrant the exercise
of the Chamber’s discretion to convene an oral hearing”,” submitting that they are
novel and that “determination of this appeal will be of great interest to the broader
international community, States and non-States parties alike”>* It argues that “[a]
public hearing will effect the greatest possible openness and transparency as to the
criminal process pertaining to Mr Gaddafi” and “will foster a better understanding of
the ICC’s processes and procedures, thereby reinforcing perceptions of its
legitimacy”.55 The Prosecutor and the Defence argue that the request should be

rejected.”®

22. Rule 156 (3) provides that “[t]he appeal proceedings shall be in writing unless
the Appeals Chamber decides to convene a hearing”. The Appeals Chamber has stated
that rule 156 (3) “establishes as a norm that proceedings on appeal [...] should be
conducted by way of written submissions. The rule nonetheless also vests the Appeals
Chamber with discretion to convene a hearing. However, for the Appeals Chamber to

exercise its discretion and to depart from this norm it must be furnished with cogent

5! Victims® Response to Libya’s Further Submissions on Appeal, para. 9.

32 Victims’ Response to Libya’s Further Submissions on Appeal, para. 9.

53 Document in Support of the Appeal, para. 195.

54 Document in Support of the Appeal, para. 195.

55 Document in Support of the Appeal, para. 197.

56 Prosecutor’s Response to the Document in Support of the Appeal, para. 5; Defence Response to the
Document in Support of the Appeal, para. 5.
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reasons that demonstrate why an oral hearing in lieu of, or in addition to, written

submissions is necessary” (footnote omitted).>’

23. The Appeals Chamber considers that, in the circumstances of this case, there
appears to be no reason to grant Libya’s request. This is particularly so in light of the
voluminous submissions that have been filed before the Pre-Trial Chamber in this
matter, as elaborated upon further below in relation to ground three of this appeal, in
addition to the fact that the parties were also provided with several opportunities to
file submissions before the Appeals Chamber, as set out above. As the Appeals
Chamber has found in the past, many issues in interlocutory appeals “are usually
complex, and, particularly in the early years of the Court’s existence, many of them
are novel”, but, and this is also the case in these proceedings, the parties “have been
given sufficient opportunity and have addressed the issues comprehensively and
exhaustively in their written submissions”.”® In addition, and again as the Appeals
Chamber has also found in the past in relation to submissions “that an oral hearing
will serve to guarantee the public nature of the proceedings”, the Appeals Chamber
recalls that the submissions on appeal are largely public and “the publicity of the
proceedings is therefore guaranteed”.” Accordingly, the request by Libya for an oral

hearing is rejected.
C. The Defence’s request to summarily dismiss Libya’s
arguments

24. The Defence requests that the Appeals Chamber summarily dismiss the appeal
and all of Libya’s grounds of appeal. It submits:

57 Prosecutor v. Francis Kirimi Muthaura et al., “Decision on the ‘Request for an Oral Hearing
Pursuant to Rule 156(3)’”, 17 August 2011, ICC-01/09-02/11-251 (OA) (hereinafter: “Muthaura
Appeals Chamber Decision of 17 August 2011”), para. 10. See also, Prosecutor v. William Samoei
Ruto et al., “Decision on the ‘Request for an Oral Hearing Pursuant to Rule 156(3)’”, 17 August 2011,
ICC-01/09-01/11-271 (OA) (hereinafter: “Ruto Appeals Chamber Decision of 17 August 2011”), para.
10. See also, Prosecutor v. Francis Kirimi Muthaura et al., “Decision on the ‘Request to Make Oral
Submissions on Jurisdiction under Rule 156(3)’”, 1 May 2012, ICC-01/09-02/11-421 (OA 4)
(hereinafter: “Muthaura Appeals Chamber Decision of 1 May 2012”), para. 10; Prosecutor v. Jean-
Pierre Bemba Gombo, “Corrigendum to Judgment on the appeal of Mr Jean-Pierre Bemba Gombo
against the decision of Trial Chamber IIT of 24 June 2010 entitled ‘Decision on the Admissibility and
Abuse of Process Challenges’”, 19 October 2010, ICC-01/05-01/08-962-Corr (OA 3), para. 25.

58 Muthaura Appeals Chamber Decision of 17 August 201, para. 11; Ruto Appeals Chamber Decision
of 17 August 2011, para. 11. See also, Muthaura Appeals Chamber Decision of 1 May 2012, para. 13.
% Muthaura Appeals Chamber Decision of 1 May 2012, para. 11. __?&
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Libya’s Appeal should be summarily dismissed because it either (a) merely
repeats arguments which it raised before the Chamber and which were rejected,
without showing how the Chamber erred; (b) raises new arguments on appeal
and seeks to adduce new materials, which were not before the Chamber when it
rendered its Decision; and (c) misstates the findings of the Chamber. These are
all grounds for summary or in limine dismissal.®° [Footnote omitted.]

25. The Defence proceeds to submit that each ground of appeal should be
summarily dismissed.' The Appeals Chamber considers that, in this case, sufficient
argumentation has clearly been presented by Libya to warrant the Appeals Chamber
addressing the grounds of appeal on their merits. The grounds of appeal raise
important and serious legal and factual issues which deserve consideration by the
Appeals Chamber. It would indeed be wholly inappropriate to summarily dismiss

them in the manner suggested.

D. The Defence request that Libya’s Further Submissions on
Appeal be summarily dismissed for failure to comply with
regulation 36 (3)

26. The Defence argues that Libya’s Further Submissions on Appeal should be
dismissed in limine for failing to comply with the stipulated word and page limit.%?
The Defence argues that Libya’s filing constitutes an average of 436 words per page,
breaching regulation 36 (3), which provides that an average page should not exceed
300 words.*® It contends that had Libya complied with the requisite word limit per
page, the page limit of the filing would have been exceeded by 6 pages.** The
Defence submits that “[t]he Court must ensure that its Regulations are respected.
Moreover the breach of the regulations is not negligible but significant. The Defence
is obviously prejudiced in having to respond within the time limit to a lengthier filing,
while itself keeping within the prescribed page limit.”® The Defence argues that, as
Libya did not seek authorisation to exceed the word and page limit, its submissions

should be summarily dismissed and it should not be given the opportunity to re-file.*

% Defence Response to the Document in Support of the Appeal, para. 6.

8! Defence Response to the Document in Support of the Appeal, paras 18-40.

82 Defence Response to Libya’s Further Submissions on Appeal, paras 1.a., 2-6.
8 Defence Response to Libya’s Further Submissions on Appeal, para. 3.

% Defence Response to Libya’s Further Submissions on Appeal, para. 4.

% Defence Response to Libya’s Further Submissions on Appeal, para. 5. _ﬁc

% Defence Response to Libya’s Further Submissions on Appeal, para. 6.
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27. In the Decision of 12 September 2013, the Appeals Chamber stipulated
expressly that Libya’s Further Submissions on Appeal “shall not be longer than 20
pages™,%” which is, in fact, the default page limit for documents filed with the Registry

(regulation 37 (1)). Also relevant is regulation 36 (3) which provides:

All documents shall be submitted on A4 format. Margins shall be at least 2.5
centimetres on all four sides. All documents that are filed shall be paginated,
including the cover sheet. The typeface of all documents shall be 12 point with
1.5 line spacing for the text and 10 point with single spacing for footnotes. An
average page shall not exceed 300 words.

28. Libya’s Further Submissions on Appeal indeed exceed the word limit prescribed
in the Regulations of the Court and thereby effectively exceed the page limit which
was expressly stipulated by the Appeals Chamber in the Decision of 12 September
2013. Libya did not file an application to extend this page limit pursuant to regulation
37 (2) (“The Chamber may, at the request of a participant, extend the page limit in
exceptional circumstances™), a prerequisite for the filing of a document which is
longer than originally ordered.®® Accordingly, it seems that Libya’s filing is in breach
of regulation 36 (3), in addition to being in breach of the Decision of 12 September
2013.

29. Regulation 29 (1) provides that “[iln the event of non-compliance of a
participant with the provisions of any regulation, or with an order of a Chamber made
thereunder, the Chamber may issue any order that is deemed necessary in the interests
of justice”. In the circumstances of this case, the Appeals Chamber considers that it is
in the interests of justice to accept Libya’s filing. The Appeals Chamber notes that
part of Libya’s filing is an application to submit additional evidence on appeal. The
Appeals Chamber did not envisage this application when it fixed the page limit of 20
pages — and this application could have been made independently, which would
thereby have reduced the overall amount by which Libya’s Further Submissions on
Appeal exceed the word and page limit. In addition, the proceedings were already at
an advanced stage when this filing was received and three filings have been submitted
in response. Ordering its re-filing would have the consequence that the possibility to

file responses would also have to be permitted (even though the responses already

¢7 Decision of 12 September 2013, p. 3.
& Prosecutor v. Laurent Gbagbo, “Decision on requests related to page limits and reclassification of
documents™, 16 October 2012, ICC-02/11-01/11-266 (OA 2), para. 9. é % \/
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filed adequately address the arguments raised), essentially entailing the filing of four
additional documents in proceedings that have already been lengthy and complicated.
Having stated this, the Appeals Chamber reiterates that parties are expected to comply
with the requirements stipulated in the Court’s legal texts and as laid down by the
Chambers. Breaches of these requirements can entail, inter alia, rejection of

documents filed.

E. Libya’s Request of 3 October 2013

30. Libya filed Libya’s Request of 3 October 2013 seeking leave to file a reply to
the Defence Response to Libya’s Further Submissions on Appeal, the Prosecutor’s
Response to Libya’s Further Submissions on Appeal and the Victims’ Response to
Libya’s Further Submissions on Appeal, all filed on 30 September 2013.

31. Libya submits that regulation 24 (5) allows for the filing of a reply to a response
with the leave of a Chamber and that regulation 28 provides the Appeals Chamber
with the discretion to order further submissions.®’ Libya submits that “[t]he need to
correct inaccuracies or respond to new arguments raised in the participant
submissions prior to a decision on the admissibility of the case constitutes good cause
for the granting of leave to reply” (footnote omitted).”® It submits that the responses
raise issues that are inaccurate and require a reply by Libya “to ensure that the
Appeals Chamber has all the relevant information and submissions before it in respect
of the appeal”.”’ Libya argues that it would confine its reply to addressing issues
raised by the responses.72 It argues that there is good cause to reply in relation to eight

issues, which it then lists.”

32. The Defence asks that the Appeals Chamber reject the request.”* It argues that
although Libya states that it wishes to file a reply, “it would in effect be Libya’s third
opportunity to substantiate its appeal — a sur-reply of sorts”.” It argues that “[t]he
substantive issues, for which leave to reply is sought, have been fully litigated by all
parties [...] [and] Libya has exhausted its right to be heard in relation to every aspect

% Libya’s Request of 3 October 2013, para. 2.
7 Libya’s Request of 3 October 2013, para. 5.
'L ibya’s Request of 3 October 2013, para. 5.
" Libya’s Request of 3 October 2013, para. 6.
3 Libya’s Request of 3 October 2013, para. 7.
7 Defence Response of 10 October 2013, para. 49.

" Defence Response of 10 October 2013, para. 2. _ﬂ
\.
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necessary evidence and testimony or is otherwise unable to carry out its
proceedings, pursuant to article 17(3) of the Statute.**®

213. The Appeals Chamber has concluded that the Pre-Trial Chamber did not err in
finding that Libya had not satisfied the Pre-Trial Chamber that it is investigating the
same case. Noting that the fourth ground of appeal raises the question of Libya’s
ability under article 17 (3) of the Statute, the Appeals Chamber recalls that it has
found that

in considering whether a case is inadmissible under article 17 (1) (a) and (b) of
the Statute, the initial questions to ask are (1) whether there are ongoing
investigations or prosecutions, or (2) whether there have been investigations in
the past, and the State having jurisdiction has decided not to prosecute the
person concerned. It is only when the answers to these questions are in the
affirmative that one has to look to the second halves of sub-paragraphs (a) and
(b) and to examine the question of unwillingness and inability. To do
otherwise would be to put the cart before the horse.*

214. Accordingly, the Appeals Chamber will not proceed to consider the arguments

raised under ground four of the appeal.

V. APPROPRIATE RELIEF

215. On an appeal pursuant to article 82 (1) (a) of the Statute, the Appeals Chamber
may confirm, reverse or amend the decision appealed (rule 158 (1) of the Rules of
Procedure and Evidence). In the present case, it is appropriate to confirm the

Impugned Decision and to dismiss the appeal.

Judge Sang-Hyun Song appends a separate opinion to this judgment. Judge Anita

Usacka appends a dissenting opinion to this judgment.
Done in both English and French, the English version being authoritative.

A el

Judge Erkki Kodrula
Presiding Judge

Dated this 21* day of May 2014
At The Hague, The Netherlands

% Document in Support of the Appeal, para. 3.
% Katanga Admissibility Judgment, para. 78.
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