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PRE-TRIAL CHAMBER I of the International Criminal Court (respectively, “Chamber”

and “Court”), in the case of the Prosecutor v. Callixte Mbarushimana;

HEREBY RENDERS THE FOLLOWING DECISION.

I. INTRODUCTION
1. Callixte Mbarushimana

1. The suspect, Callixte Mbarushimana (“Mr Mbarushimana” or “the Suspect”),
was born on 24 July 1963 in Ndusu, in Ruhengeri, Northern Province of Rwanda. He is
a Rwandan national, allegedly of Hutu ethnicity and is a computer engineer. In 2003, he
acquired refugee status in France, holding a residence permit which expires on 31

December 2013.1

2. The Document Containing the Charges (“DCC”) alleges that Mr Mbarushimana
has been associated with the Forces Démocratiques pour la Liberation du Rwanda (“FDLR")
since at least 2004.2 According to their statute, the FDLR is an armed group seeking to

“reconquérir et défendre la souveraineté nationale” of Rwanda.?

3. According to the information provided by the Prosecution, in the aftermath of
the 1994 genocide in Rwanda, as the rebel group, the Rwandan Patriotic Front, gained
control of the country, members of the former Forces Armées Rwandaises (“ex-FAR”) and

members of the interahamwe* militias allegedly responsible for the Rwandan genocide

11CC-01/04-01/10-330-AnxA-Red, para. 1; see also ICC-01/04-01/10-T-6-Red2-ENG CT WT, p. 3, line 17.
2DCC, para. 2. '
3 EVD-PT-OTP-01080, « Manifeste-programme et statuts des Forces Démocratique de Libération du

Rwanda » ("FDLR Statute"), at 1515.
4 Literally in Kinyarwanda “those who work together”, the name given to Rwandan Hutu militias trained to
kill Tutsi during the Rwandan genocide. See EVD-PT-D06-01265, Expert report of Witness 2, at 0015-6.
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fled to the Kivu Provinces in the eastern part of what was then Zaire, now the
Democratic Republic of the Congo (“DRC”).° Over time, members of the ex-FAR and
interahamwe, as well as exiled Rwandans seeking political change in Rwanda, began to
organise themselves into structured political and military groups designed to oppose

the new Rwandan government, both politically and militarily.¢

4. The first of these groups was called Rassemblement pour le retour des Réfugiés
Rwandais which was created in 1995,” the remnants of which would later form the Armée
de Libération du Rwanda (“ALIR”) in 1997.% It was the stated purpose of both these
groups to return to Rwanda and overthrow the incumbent government.® In or around

early 2000, a splinter group of ALIR leaders broke away and formed the FDLR.!? Ignace

5 EVD-PT-OTP-00054, Report: Conflict and Transition Consultancies, Opportunities and Constrains for the
Disarmament & reparations of Foreign Armed Groups in the Democratic Republic of the Congo, Hans Romkema De
Veenhoop, June 2007 (“Hans Romkema De Veenhoop Report”), at 0345; EVD-PT-OTP-00761, Rwanda:
Arming the perpetrators of the genocide, Amnesty International, June 1995 (“Amnesty International Article
1995), at 0036, 0042; EVD-PT-OTP-00277, A Welcome Expression of Intent. The Nairobi Communiqué and the Ex-
FAR/Interahamwe, African Rights Working for Justice, December 2007 (“African Rights Report”), at 0128,
0131; EVD-PT-OTP-00343, United Nations, Consolidated Report on Investigations Conducted by the United
Nations Joint Human Rights Office (UNJHRO) into Massacres and Serious Human Rights Abuses in Busurungi and
Mianga, North Kivu, in April and May 2009 (“UNJHRO Report”), at 0039; EVD-PT-OTP-00865, Letter dated 9
November 2009 from the Group of Experts on the Democratic Republic of the Congo addressed to the
Chairman of the Security Council Committee established pursuant to resolution 1533 (2004), at 0510.

¢ EVD-PT-OTP-00277, African Rights Report, at 0128, 0131; EVD-PT-OTP-00761, Amnesty International
Article 1995, at 0043-4.

7 EVD-PT-OTP-00054, Hans Romkema De Veenhoop Report, at 0345; EVD-PT-OTP-00277, African Rights
Report, at 0134; EVD-PT-OTP-00761, Amnesty International Article 1995, at 0044; EVD-PT-OTP-00286, The
Rwandan Political Opposition in Exile: A valid interlocutor vis-a-vis Kigali?, IDPM-UA Discussion paper, 2004-1
(“IDPM-UA Discussion paper”), at 0534.

8 EVD-PT-OTP-00286, IDPM-UA Discussion paper, at 0535; EVD-PT-OTP-00054, Hans Romkema De
Veenhoop Report, at 0346; EVD-PT-D06-01285, Transcript of Interview of Witness 4/BKA-3, at 0034.

9 EVD-PT-OTP-00286, IDPM-UA Discussion paper, at 0539; EVD-PT-OTP-00767, South Kivu: a Sanctuary for
the rebellion of the Democratic Forces for the Liberation of Rwanda, IOB Discussion Paper, 2006.05 (“IOB
Discussion Paper”), at 0186.

10 EVD-PT-OTP-00277, African Rights Report, at 0142; EVD-PT-OTP-00054, Hans Romkema De Veenhoop
Report, at 0346; EVD-PT-D06-01275, Transcript of Interview of Witness 672, at 0841; EVD-PT-OTP-00630,
Transcript of Interview of Witness 561, at 1233; EVD-PT-OTP-00643, Transcript of Interview of Witness 552,
at 0224; EVD-PT-OTP-00701, Transcript of Interview of Witness 544, at 0951.
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Murwanashyaka was appointed as President of the FDLR in late 2001'' and held this

position until his arrest by the German authorities in November 2009.1

5. The Prosecution alleges that the Suspect is a member of the FDLR Comité
Directeur (Steering Committee), an organ responsible for the group’s general policy
composed of representatives from both its military and its political wing,'® and that his
role within the organisation has expanded over the years. Firstly appointed
Commissioner for Finance in 2004, Mr Mbarushimana became Deputy Executive
Secretary in 2005 and Executive Secretary in 2007. Following the arrest of FDLR
President Murwanashyaka and Vice President Straton Musoni in Germany in
November 2009, Mr Mbarushimana remained the last high-ranking FDLR
representative based in Europe; he subsequently became the de facto leader of the FDLR

and was appointed FDLR first Vice President ad interim in 2010.1

2. Prosecution’s allegations

6. The Prosecution alleges that, in January 2009, the FDLR hierarchy launched a
campaign aimed at attacking the civilian population and creating a “humanitarian
catastrophe” in the Kivu provinces of DRC, in order to draw the world’s attention to the
FDLR’s political demands. The Prosecution submits that attacks were carried out by
FDLR troops in pursuance of this strategy, which resulted in the commission of several

war crimes and crimes against humanity.'

7. The Prosecution alleges that a significant part of the strategy of attacking the

civilian population consisted in publicly denying any responsibility of the FDLR for the

WEVD-PT-OTP-00277, African Rights Report, at 0143.

2 EVD-PT-OTP-00834, Transcript of Interview of Witness 632, at 0423; EVD-PT-OTP-00644, Transcript of
Interview of Witness 552, at 0278.

13 EVD-PT-OTP-01080, FDLR Statute, at 1525-6.

4 DCC, para. 2.

15 DCC, para. 34.
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losses entailed by those attacks, in some instances blaming other armed parties to the
conflict, in particular the DRC governmental Forces Armées de la Républiqgue Démocratique
du Congo (“FARDC”).' The systematic denial was aimed at preventing the FDLR’s
leaders from being labelled as mass murderers, on the one hand, and at exploiting the
international attention on the FDLR and its political agenda triggered by the attacks, on

the other.?”

8. According to the DCC, in his capacity as Executive Secretary of the FDLR, Mr
Mbarushimana was the individual responsible for the implementation of this part of the
FDLR strategy. On the one hand, whilst having full knowledge of the attacks
perpetrated by the FDLR against the civilian population, he issued several press
releases on behalf of the organisation in the aftermath of operations, systematically
denying any responsibility of the group. On the other hand, he engaged in international
peace talks and negotiations, shrewdly portraying the FDLR as an actor seeking peace
and stability in the Kivu area.’® In the words of the Prosecution, the Suspect was the
“linchpin” of the overall FDLR strategy, namely “because of his ability to transform the
FDLR’s crimes on the ground into political capital”.’ As such, he is to be held
criminally responsible under Article 25(3)(d) of the Rome Statute (“Statute”), since he
knowingly and intentionally contributed “in any other way” —i.e., in a way other than
the ones listed in article 25(3) (a), (b) and (c) of the Statute - to the commission of the
war crimes and crimes against humanity charged by the Prosecution under Counts 1 to

13.

3. Defence Submissions

16 DCC, para. 41.

17 [CC-01/04-01/10-T-7-Red-ENG WT, p. 35, lines 2-12.
8DCC, paras 119-26.

19 TCC-01/04-01/10-T-7-Red-ENG WT, p. 33, lines 8-11.
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9. The main arguments submitted by the Defence in response to these allegations
are threefold. First, it points out that the evidence fails to support the finding that the
attacks were carried out by the FDLR. According to the Defence, the identification of the
perpetrators by the victims, usually based on the language'spoken by the attackers, is
often unreliable, since many different Kinyarwanda-speaking militias are active in the
DRC and members of some groups deliberately conceal their identity.? Second, as
regards those attacks where the involvement of the FDLR may be considered to have
been established, the target of the attack was not the civilian population as such.?!
Deaths of civilians were rather the “collateral damage” of operations aimed at engaging
the stronghold of the FARDC, 2 who located their troops among the civilian
population.? Finally, the Defence submits that, even if some civilians did perish at the
hands of FDLR soldiers, those killings were not authorised by the FDLR leadership,

namely by President Murwanashyaka and Commander Mudacumura.?*

10.  Against this background, the Defence argues that Mr Mbarushimana, far from
being responsible for any of the attacks attributed to the FDLR, can at the most be
blamed for having shown sympathy for the FDLR’s political goals, which sympathy
falls entirely within the scope of his freedom of association.? In the view of the Defence,
the Prosecution failed to prove that the Suspect’s conduct gave any causal contribution
to the commission of the “humanitarian catastrophe” attributed to the FDLR, as well as
to prove that such alleged contribution was intentional within the meaning of article
25(3)(d) of tile Statute, since the evidence shows neither the intent of the Suspect to

harm civilians, nor his positive knowledge of the criminal intent of the FDLR.%

2 [CC-01/04-01/10-450, Defence written submissions Pursuant to the Oral Order of Pre-Trial Chamber I of 16
September 2011 (“Defence Final Submissions”), paras 52-6.

21 Defence Final Submissions, paras 46-50.

2 JCC-01/04-01/10-T-7-Red-ENG WT, p. 71, lines 2-7; ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 44, lines 23-
25 and p. 45, line 1.

3 [CC-01/04-01/10-T-7-Red-ENG WT, p. 70, lines 8-9, see also Defence Final Submissions, paras 46-50.

24 For the attack on Mianga, see ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 46, lines 21-5 and p. 47, line 1; for
Busurungi see ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 57, lines 6-23.

% Defence Final Submissions, paras 1-3.

% Defence Final Submissions, paras 35-7.
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Accordingly, the Defence requests the Chamber not to confirm the charges against Mr

Mbarushimana.?”

4. Submissions of Legal Representatives of Victims

11.  The victims authorised to participate in the proceedings (“Victims”) challenge
the merits of the Defence’s arguments on various grounds. First, they submit that their
identification of the FDLR as the perpetrators is reliable, both because many of them are
former hostages who had been living together with their offenders for weeks, and since
the perpetrators themselves claimed to be FDLR members.? They further submit that
the use of severe cruelty against the defenceless population is a particular fighting
technique peculiar to the FDLR.” In their view, the involvement of civilians in the
attacks carried out by the FDLR, far from being mere “collateral damage”, resulted from
a planned strategy to target the civilian population,® for the purposes illustrated by the
Prosecution.® Finally, regarding the role of the Suspect, the Victims argue that, due to
his position within the FDLR, Mr Mbarushimana could not have been unaware of the

criminal plan of the organisation®.

12.  From a procedural standpoint, the Victims argue that the Chamber should avoid
conducting a “mini-trial” and base its decision solely on the existence of concrete and

tangible elements of evidence. ® They submit that the evidence available to the

% Defence Final Submissions, para. 91.

38 JCC-01/04-01/10-446, « Observations de victimes autorisées a participer a la procédure au terme de
l'audience de confirmation des charges retenues contre M. Callixte Mbarushimana » ("First Victims Final
Submissions"), para. 23 ; ICC-01/04-01/10-447, « Observations et “conclusions finales” aux fins de confirmation des
charges retenues contre C:MBARUSHIMANA Par les 37 victimes en vertu de l'article 68 alinéa 3 du Statut de Rome.
En vertu de la jurisprudence ICC n°ICC-01/04-0iy07-474-tFRA ch.prél.du 13 mai 2008 par.127 & 133 » ("Second

Victims Final Submissions"), para. 8.
® First Victims Final Submissions, paras 25-7; Second Victims Final Submissions, para. 14.

% First Victims Final Submissions, para. 29; Second Victims Final Submissions, para. 1, ICC-01/04-01/10-T-9-

ENG CT WT, p. 22, lines 1-2.

31 See above, paras 6-8.

32 Second Victims Final Submissions, para. 6, see also First Victims Final Submissions, para. 39.

3 First Victims Final Submissions, para. 12-15, sec also Second Victims Final Submissions, para. 5.
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Chamber at this early stage of the proceedings is sufficient to establish that there are
substantial grounds to believe that the Suspect is responsible for the alleged crimes and,

accordingly, request the Chamber to confirm the charges against Mr Mbarushimana.

II. PROCEDURAL HISTORY

13.  On 20 August 2010, the Prosecution submitted the “Prosecutor’s Application
under Article 58” (“Application for a Warrant of Arrest”),* requesting the Chamber to
issue a warrant of arrest for Mr Mbarushimana, alleging that he was criminally
responsible under article 25(3)(a) or, in the alternative, under article 25(3)(d), both of the
Statute, for war crimes and crimes against humanity committed by the FDLR in the
North and South Kivu Provinces of the DRC between January 2009 and the date of the

Application for a Warrant of Arrest.

14.  On 28 September 2010, the Chamber rendered the “Decision on the Prosecutor’s
Application for the Warrant of Arrest against Callixte Mbarushimana” (“Decision on

Warrant of Arrest”)* and issued a “Warrant of Arrest for Callixte Mbarushimana”.¥”

15.  On 11 October 2010, Mr Mbarushimana was arrested at his residence in Paris
(France) by the French authorities. On 25 January 2011, he was transferred to the ICC

detention centre in The Hague.

16.  On 28 January 2011, Mr Mbarushimana made his first appearance before the
Chamber pursuant to article 60 of the Statute. At the hearing, the Chamber satisfied
itself that the Suspect had been informed of the crimes he was alleged to have
committed and of his rights pursuant to the Statute and the Rules of Procedure and

Evidence (“Rules”), noted that Judge Sanji Mmasenono Monageng had been appointed

3 First Victims Final Submissions, p. 19; Second Victims Final Submissions, p. 19.

35 JCC-01/04-01/10-11-Red2 with public annexes 1-4, 7-9 and confidential annexes 5-6, 10-11.
36 [CC-01/04-01/10-1.

37 ICC-01/04-01/10-2-tENG with annex.
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as Single Judge in relation to the case and scheduled the commencement of the hearing
on the confirmation of the charges for 4 July 2011.% The hearing was subsequently
postponed to 17 August 2011* and finally to 16 September 2011.4

17. On 11 February 2011, the Prosecution filed the “Prosecution’s request for a
review of potentially privileged material”.# The Prosecution submitted that, among the
material seized at the premises of Mr Mbarushimana and processed by the Registry, it
had identified a number of potentially privileged documents and requested that such
documents be screened by the Chamber, the Office of Public Counsel for the Defence or
“an outside practitioner” with a view to identifying the privileged items. The
identification and review of the potentially privileged material triggered as many as
seven decisions by either the Chamber or the Single Judge, addressing issues ranging

from procedural and technical matters* to the merits.*®

18.  On 14 February 2011, a status conference on issues relating to disclosure for the
purposes of the confirmation hearing was held.* The “Decision on issues relating to
disclosure”, establishing the relevant principles and time-frame, was issued on 30

March 2011.%

19.  On 30 March 2011, the first “Defence request for interim release” was filed. On
19 May 2011, the Chamber issued its “Decision on the ‘Defence Request for Interim

Release’”,¥ rejecting the request; the Appeals Chamber confirmed this decision on 14

38 ]JCC-01/04-01/10-T-1-ENG.

3 JCC-01/04-01/10-207. For the reasons triggering this postponement, see infra, para. 23.

40 JCC-01/04-01/10-374. For the reasons triggering this postponement, see infra, para. 29.

41 JCC-01/04-01/10-54 with annex.

42 JCC-01/04-01/10-67; ICC-01/04-01/10-105; ICC-01/04-01/10-158.

4 [CC-01/04-01/10-237, with conf. ex parte annexes 1-4; ICC-01/04-01/10-277, with confidential ex parte
annexes 1-4; ICC-01/04-01/10-286, with conf. ex parte annexes 1-3; ICC-01/04-01/10-314 with confidential
ex parte annex.

# ICC-01/04-01/10-T-2-ENG, in compliance with the Single Judge “Decision Scheduling a Hearing on
Issues relating to Disclosure between the Parties”: ICC-01/04-01/10-52.

45 JCC-01/04-01/10-87.

4% JCC-01/04-01/10-86 with annexes 1-4, 6-7, 9, 11, conf. annexes 5, 8, 10; ICC-01/04-01/10-99, with
confidential ex parte annexes A-F.

47 1CC-01/04-01/10-163.
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July 2011.#8 A “Second Defence request for interim release”, filed on 20 July 2011, was
dismissed by the Single Judge on 28 July 2011;% the Appeals Chamber confirmed the
Single Judge’s decision on 21 September 2011.5' The “Third Defence request for interim
release”* was submitted pursuant to Article 60(4) of the Statute on 19 August 2011 and
rejected by the Chamber on 16 September 20115

20.  On 12 May 2011, the Single Judge issued the “Decision on the Prosecution’s
request for the assessment of the English proficiency of Callixte Mbarushimana”
(“Language Proficiency Decision”),* ordering, inter alia, the Prosecution to disclose to
the Defence, no later than 1 June 2011, the French translations of all witness statements

which had not been disclosed in Kinyarwanda.

21.  On 20 May 2011 and on 6 July 2011, the Single Judge issued the “Decision on the
Prosecutor’s applications® for redactions pursuant to Rule 81(2) and Rule 81(4)”¢ and
the “Decision on the Prosecution’s request for variation of time limit and fourth and
fifth applications for authorisation to redaction pursuant to Rules 81(2) and (4)”,

respectively.®

48 ICC-01/04-01/10-283.

49 ICC-01/04-01/10-294.

5 ICC-01/04-01/10-319.

5t ICC-01/04-01/10-438.

52 ICC-01/04-01/10-383.

53 ICC-01/04-01/10-428.

54 ICC-01/04-01/10-145.

55 JCC-01/04-01/10-112-Red, dated 18 April 2011 and Addendum thereto ICC-01/04-01/10-148 with
confidential ex parte annexes A and G and 1-8, dated 13 May 2011; ICC-01/04-01/10-135-Red2 with
confidential ex parte annexes A-N and 1-22, dated 4 May 2011; ICC-01/04-01/10-151-Red with confidential
ex parte annexes 1-3 and A-C, dated 13 May 2011.

5% ]JCC-01/04-01/10-167 with confidential ex parte annexes I-II.

57 ICC-01/04-01/10-208-Corr-Red with confidential ex parte corr. annex.

58 JCC-01/04-01/10-249-Conf-Corr-Red with confidential ex parte corr. annex.

% 1CC-01/04-01/10-268 with confidential ex parte annex.
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22.  On 24 May 2011, the Defence filed the “Defence request for a permanent stay of
proceedings”, % alleging an abuse of process to the detriment of the Suspect. The

Chamber rejected the request on 1 July 2011.¢!

23. On 25 May 2011, the Prosecution submitted the “Prosecution’s request in terms
of Rule 121(7) for the postponement of the confirmation hearing to preserve the fairness
of the proceedings”,®? alleging that only a very limited portion of the large amount of
electronic material seized at Mr Mbarushimana’s premises upon his arrest had been
recently made available to it, and that further time-consuming processes would be
required to make the remaining portion of the relevant material available for review.
~ Accordingly, the Prosecution requested the Chamber to set a new date for the
confirmation hearing, in order to allow it to access the relevant material and to include
it, as appropriate, in its list of evidence. On 31 May 2011, the Chamber granted the
request, rescheduled the commencement of the confirmation hearing for 17 August 2011

and accordingly amended the relevant deadlines.

24.  On 15 July 2011, the Prosecution filed the “Prosecution’s document containing
the charges and List of Evidence submitted pursuant to article 61(3) and Rule 121(3)”.%
On 20 July 2011, the Prosecution, having identified “errors, internal inconsistencies,
omissions and duplications” in the DCC and in the list of evidence (“LoE”), filed
amended versions of both documents as an “Addendum” to the DCC and LoE.®* On 21
July 2011, the Defence filed two requests® to exclude the Prosecution’s amended DCC
and amended LoE; on 22 July 2011, it submitted a request “to strike out portions of [the]

document containing the charges for lack of specificity” .’

6 JCC-01/04-01/10-177 with confidential annexes 1-3; ICC-01/04-01/10-209 with confidential annexes 1-4.

61 ICC-01/04-01/10-264; the request for leave to appeal this decision was rejected by the Chamber on 15
July 2011 (ICC-01/04-01/10-288).

62 JCC-01/04-01/10-189.

6 ICC-01/04-01/10-207.

64 [CC-01/04-01/10-287 with confidential annexes A-E.

65 JCC-01/04-01/10-298 with annex 1 and confidential annexes A-B.

6 JCC-01/04-01/10-301; ICC-01/04-01/10-303.

67 TCC-01/04-01/10-305.
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25.  On 22 July 2011, the Chamber issued the “Decision on the ‘Defence request to
exclude the Prosecution’s amended document containing the charges and amended list
of evidence’”,% whereby it (i) noted that the DCC and LoE filed as “Addendum” were
“materially and substantially different” from the versions of the samie documents filed
on 15 July 2011; (ii) considered that it would be more appropriate to address and decide
upon the issues raised by the Defence request to strike out portions of the DCC in the
context of the decision on the confirmation of the charges; and (iii) ordered the Registrar
to strike out the Addendum and its English version from the record and the Prosecution
to re-file a new version of the DCC, which would “not add to, or anyway expand upon”
the information contained in the original DCC. In compliance with the deadline set by

the Chamber, the Prosecution re-filed both the DCC and the LoE on 25 July 2011.¢°

26.  On 1 August 2011, the Defence filed its LoE in compliance with the “Decision on

the Prosecution’s request for the postponement of the confirmation hearing”.”

27.  On 3 August 2011, the Defence filed its “Request for a ruling on the admissibility
of two categories of evidence”, requesting the Chamber to refuse to admit into evidence
two categories of items: “all materials seized from Mr Mbarushimana’s house” upon
his arrest pursuant to the Chamber’s warrant and “all communications intercepted by
the French and German authorities”.” On 14 September 2011, the Defence filed its
“Challenge to the admissibility of all materials emanating from Human Rights Watch

and contained in the Prosecution LoE for use at the confirmation hearing” .7

6 ICC-01/04-01/10-306.

6 ICC-01/04-01/10-311 with redacted annex A and confidential annexes B-C.

70 ICC-01/04-01/10-322 with confidential annex A.

71 1CC-01/04-01/10-329 with annex; ICC-01/04-01/10-329-Corr. with Corr. annex. The Prosecution replied
on 10 August 2011 (ICC-01/04-01/10-347-Conf.).

72 ICC-01/04-01/10-423-Conf-Exp with confidential ex parte annex. The Prosecution replied on 15
September 2011 (ICC-01/04-01/10-426-Conf-Exp).
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28.  On 11 August 2011, the Single Judge issued the “Decision on the 138 applications
for victims’ participation in the proceedings”, pursuant to which 130 applicants were

authorised to participate in the proceedings.”

29.  On 7 August 2011, the Defence filed its “Request to deny the use of certain
incriminating evidence at the confirmation hearing”, requesting the Chamber to deny
the use by the Prosecution, for the purposes of the confirmation hearing, of all witness
interviews for which either no written transcript in Kinyarwanda or French, or no
associated audio files, had been submitted to the Defence. On 16 August 2011, on the
basis of the Prosecution’s response” and of supplementary information submitted by
both the Defence” and the Prosecution,’® the Chamber, whilst expressing its profound
dissatisfaction with the belated submission of such a critical issue, found that the
fairness of the proceedings required that the Defence be provided with either full
written translations of the interviews in French or transcriptions in Kinyarwanda, or
with French summaries of those interviews. Accordingly, it ordered that such
translations or summaries be provided to the Defence by 31 August 2011 and

postponed the commencement of the confirmation hearing to 16 September 2011.

30.  On 30 August 2011, the Prosecution filed the “Prosecution’s filing of amended

list of evidence in compliance with decision ICC-01/04-01/10-378",” from which, inter

73 ICC-01/04-01/10-351 with confidential annex; out of the 130 victims, 37 victims were represented by Me
Mayombo Kassongo and 93 by Me Ghislain Mabanga; 30 of the victims authorised to participate in the
proceedings were initially represented by Me Hervé Diakiese, either by appointment or designation of
the Registry according to the Chamber’s instructions (ICC-01/04-01/10-379, with public annex 1 and
confidential annexes 2-4). On 19 August 2011 (ICC-01/04-01/10-385, with annexes I and II), the Registrar
informed the Chamber that, since Me Diakiese had been struck off the list of admitted counsels in the
DRC for a disciplinary offence, he no longer satisfied the criterion set out in regulation 67(2) of the
Regulations of the Court (“Regulations”) and, accordingly, had been removed from the ICC list of
counsel. The Registrar’s decision was upheld by the Presidency (ICC-RoC72-01/1-4) and triggered the
reassignment of the victims represented by Me Diakiese to Me Kassongo, by Single Judge Decision dated
9 September 2011 (ICC-01/04-01/10-409).

74 1CC-01/04-01/10-343.

75 ICC-01/04-01/10-378.

76 ICC-01/04-01/10-353.

77 1CC-01/04-01/10-368 with confidential annexes 1-3.

78 JCC-01/04-01/10-373.

7 1CC-01/04-01/10-392 with public annex 3 and confidential annexes 1-2, 4.
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alia, a number of transcripts of witness interviews had been removed and replaced with
summaries. On 5 September 2011, the Defence filed a submission® arguing that, since
the Language Proficiency Decision had been issued for the benefit of the Suspect,
compliance with it could and should not result in adversely affecting his position.
Accordingly, it notified the Chamber that the Defence would retain, on its LoE, all those
transcripts which the Prosecution had originally disclosed and subsequently excluded
from its LoE and replaced with summaries in compliance with the Chamber’s order

dated 16 August 2011.

31.  On 8% and 9% September 2011, pursuant to an order by the Single Judge dated 7
September 2011, updated versions of the lists of evidence were resubmitted by the
Prosecution and the Defence respectively. On 12 September 2011, noting that the
Defence had included in its LoE the same witness statements that it had previously
successfully sought to exclude, and that it would be illogical and inconsistent to allow
the Defence alone to rely on materials which had been excluded by the Prosecution in
compliance with an order aimed at preserving the rights of the Defence, the Single
Judge decided inter alia that both witness statements and summaries were part of the
evidence to be considered for the purposes of the confirmation hearing and that both

parties would be able to rely on them in full.#

32.  On the same day, the Single Judge filed the “Second decision on the schedule of
the confirmation hearing” .8 The hearing was held from 16 to 21 September 2011. Final
written submissions were filed by the Prosecution® and the legal representatives of the

victims¥ on 6 October 2011 and by the Defence on 21 October 2011.%

80 JCC-01/04-01/10-398.

81 JCC-01/04-01/10-403 with confidential annexes 1-5.

8 JCC-01/04-01/10-405 with conf. annex A corr. and public annex B.
8 ICC-01/04-01/10-401.

8 ICC-01/04-01/10-419.

85 JCC-01/04-01/10-413 with annex.

8 JCC-01/04-01/10-448-Red.

87 JCC-01/04-01/10-446; ICC-01/04-01/10-447.

88 JCC-01/04-01/10-450.
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33.  On 26 October 2011, the Chamber issued the “Decision on the Defence Challenge
to the Jurisdiction of the Court”,® whereby it rejected the Defence’s challenge under
article 19(2) of the Statute® and held that the crimes referred to in the Prosecution’s
Application for a Warrant of Arrest were sufficiently linked to the situation of crisis
which triggered the jurisdiction of the Court through the referral by the DRC and, as

such, fell within the scope of such jurisdiction.

34. On 8 December 2011, the Defence filed its « Requéte urgente de la Défense
relative aux délais de recours qui affecteront la décision de confirmation ou
d’infirmation des charges »,°! in which it requested that (i) the time limit, set out in rule
155 of the Rules, for filing an application for leave to appeal the decision on the
confirmation of charges, begin to run when the French translation of the decision is
notified to the parties; and (ii) should the French version of the decision on the
Confirmation of Charges be notified to Mr Mbarushimana during the court recess, the
time limit, under Rule 155 of the Rules, should start running after the court recess. The
Prosecution responded on 9 December 2011, requesting the Chamber to deny the first
request and declaring that it does not oppose that the time limit set out in Rule 155 start
running —for all parties — from the date that the Court resumes its activities on the 9

January 2012.

III. CONSIDERATIONS BY THE CHAMBER ON THE CONDUCT OF THE
PROCEEDINGS BY THE PARTIES

35. Before going into the merits of the case, the Chamber wishes to express its
dissatisfaction with both parties’ conduct throughout the proceedings leading to the

confirmation of the charges.

8 JCC-01/04-01/10-451.

% ICC-01/04-01/10-290 with public annexes A, D and confidential annexes B-C; see also the submissions
made by the Prosecution, Legal Representatives of Victims, the Office of Public Counsel for Victims and
the DRC: ICC-01/04-01/10-320; ICC-01/04-01/10-406 ICC-01/04-01/10-406-Corr with annex and ICC-01/04-
01/10-411; ICC-01/04-01/10-417-Red with public redacted annexes 1-5; and 1CC-01/04-01/10-440 with
confidential annex respectively.

91 ICC-01/04-01/10-462.

92 JCC-01/04-01/10-463.

No. ICC-01/04-01/10 19/150 16 December 2011



36.  First, there were significant oversights and mistakes regarding vital aspects of
the case. Among these, the “errors, internal inconsistencies, omissions and
duplications” identified by the Prosecution in the version of the DCC and LoE
originally filed*® stand out as particularly unfortunate. The Defence’s request to readmit
evidence it had previously successfully sought to exclude on grounds of violation of the
Suspect’s rights® caused unnecessary further delays in the proceedings. Such problems
have not helped in streamlining the proceedings: in most cases they triggered
additional petitioning and litigation, such as when the Chamber was encumbered by
the Prosecution with the unnecessary burden of authorising redactions to a document

which had already been previously disclosed in unredacted form.%

37.  Second, both parties failed to comply with it or complied erroneously, which

required the Registry to review the relevant numbers assigned to the evidence twice.% [

38.  The Chamber believes that the Court is meant to become a beacon for litigation
in international criminal law. For these reasons, it invites both parties to critically assess
their conduct throughout these proceedings, with the hope that such critical assessment
will allow them to learn important lessons for their future engagements before this

Court.

IV. EVIDENTIARY MATTERS

1. “Substantial grounds to believe” Standard

9 See ICC-01/04-01/10-306,p 4.

9 1CC-01/04-01/10-298, Anxl and Conf-Anxs A and B. Pursuant to Decision ICC-01/04-01/10-306 this
document ICC-01/04-01/01-289 and the attached annexes have been removed from the case record; ICC-
01/04-01/10-343; ICC-01/04-01/10-348; ICC-01/04-01/10-353.

9 [CC-01/04-01/10-222-Conf-Red; ICC-01/04-01/10-258.

9% [CC-01/04-01/10-424 and Conf-Anxs 1-2; ICC-01/04-01/10-442 and Conf-Anxs 1-2; ICC-01/04-01/10-449 and
Conf-Anxs 1-2.

No. ICC-01/04-01/10 20/150 16 December 2011



39.  Pursuant to article 61(7) of the Statute, the Chamber shall, on the basis of the
confirmation hearing, “determine whether there is sufficient evidence to establish

substantial grounds to believe that the person committed each of the crimes charged”.

40. The standard of substantial grounds to believe has been interpreted by the
Chamber in light of article 21(3) of the Statute and the jurisprudence of the European
Court of Human Rights to mean “strong grounds for believing”, such that the
Prosecution “must offer concrete and tangible proof demonstrating a clear line of

reasoning underpinning its specific allegations”.””

41.  This standard accords with the purpose of the confirmation hearing which “is
limited to committing for trial only those persons against whom sufficiently compelling
charges going beyond mere theory or suspicion have been brought”, a mechanism
“designed to protect the rights of the Defence against wrongful and wholly unfounded
charges”® and a means to ensure judicial economy by distinguishing those cases that

should go to trial from those that should not.”

2. Approach to the Evidence

42.  For the purposes of making its determination under article 61(7) of the Statute,
the Chamber will consider all items of evidence included in the Prosecution’s Amended
List of Evidence,'® and the items of evidence included in the Defence Updated List of

Evidence!® which were deemed to have been submitted in the Decision on Amended

97 JCC-01/04-01/06-803-tEN, The Prosecutor v. Thomas Lubanga Dyilo, Pre-Trial Chamber 1, “Decision on the
Confirmation of Charges”, 29 January 2007, paras 38-9; ICC-01/04-01/07-717, The Prosecutor v. Germain
Katanga, Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, 1 October 2008, paras 62-5; ICC-
02/05-02/09-243-Red, The Prosecutor v. Bahar Idriss Abu Garda, Pre-Trial Chamber I, “Decision on the
Confirmation of Charges”, 8 February 2010, paras 35-9; ICC-02/05-03/09-121-Corr-Red, The Prosecutor v.
Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus, Pre-Trial Chamber I, “Corrigendum of the

“Decision on the Confirmation of Charges””, 7 March 2011, paras 29-31.
% JCC-01/04-01/06-803-tEN, para. 37.

9 JCC-02/05-03/09-121-Corr-Red, para. 31.

100 JCC-01/04-01/10-403-Conf-Anx2 and ICC-01/04-01/10-403-Conf-Anx3.
101 JCC-01/04-01/10-405-Conf-AnxA-Corr.
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List of Evidence.'® The Chamber notes the Prosecution’s submission that it had
obtained information which may cast doubt on the reliability of the version of events
contained in the statement of Witness 692'® and the agreement of the Defence that this
statement should not be relied upon.'™ Accordingly, the Chamber will not use the

statement of Witness 692 to support its findings.

43.  The Chamber will refrain from entering into an assessment pursuant to article
69(4) of the Statute as to the admissibility of each item of evidence submitted for the
purposes of the confirmation hearing, in the absence of a challenge in this regard from
either of the parties. This approach is consistent with the evidentiary rules applicable to
and the scope of the evidentiary analysis undertaken at the pre-trial stage of
proceedings.'® In particular, an in-depth assessment as to the admissibility of the
evidence submitted for the purposes of the confirmation hearing is rendered essentially
meaningless in view of the fact that the Prosecution may, for the purposes of the
confirmation of charges, rely on documentary or summary evidence, including redacted
versions of witness statements and summaries of statements of anonymous witnesses,

and need not call the witnesses expected to testify at trial.'%

44.  This approach is further justified by the limited object and purpose of the
confirmation hearing which, as highlighted above, is to separate those cases which
should go to trial from those which should not. In this regard, the Chamber’s

consideration of the evidence is not undertaken for the purposes of determining the

102 }CC-01/04-01/10-419.
103 Summary of the Statement of Witness 692, EVD-PT-OTP-00759.
104 JCC-01/04-01/10-456 and ICC-01/04-01/10-458.

105 In this regard, the Appeals Chamber has previously held that “[a]s the threshold for the confirmation of
the charges is lower than for a conviction, the Prosecutor may be able to convince the Pre-Trial Chamber that
the threshold for the confirmation of the charges has been reached even if the reliability of the witnesses and
other evidence was not fully tested.” (ICC-01/04-01/06-774, The Prosecutor v. Thomas Lubanga Dyilo, Appeals
Chamber, “Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber
I entitled "Second Decision on the Prosecution Requests and Amended Requests for Redactions under Rule

81””, 14 December 2006, para. 47).

106 Article 61(6) of the Statute; ICC-01/04-01/06-773, The Prosecutor v. Thomas Lubanga Dyilo, Appeals Chamber,
“Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled
"First Decision on the Prosecution Requests and Amended Requests for Redactions under Rule 81”7, 14

December 2006, paras 41-51; and ICC-01/04-01/06-774, paras 43-7.
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guilt or innocence of the suspect. A wholesale assessment as to the admissibility of each
item of evidence at this stage would unjustifiably delay the proceedings and give rise to
an inappropriate pre-determination of evidentiary matters which should be properly
decided in light of the whole of the evidence presented at trial. Such an approach, in the
view of the Chamber, would be incompatible with the fair trial rights of the suspect
guaranteed under article 67 of the Statute, and in particular, the right to be tried without

undue delay under article 67(1)(c) of the Statute.

45.  The Chamber underlines that this assessment of the evidence does not entail, as
suggested by the Prosecution, that all evidence that is “not incredible on its face” should
be accepted, or that “the Prosecution’s evidence is “entitled to credence unless
incapable of belief””.'” There is no provision in the statutory framework of the Court
which expressly states that inconsistencies, ambiguities or contradictions in the
evidence should be resolved in favour of the Prosecution. Furthermore, the procedures
before the international criminal tribunals, on which the Prosecution relies in support of
its theory of evidence assessment, are so fundamentally different to the proceedings
relating to the confirmation of charges that such a principle cannot be applied by

analogy.%

46. In addition, article 61(6) of the Statute allows for the Defence to challenge the
evidence brought by the Prosecution and to present its own evidence. The introduction
of conflicting evidence by the Defence necessarily engages the Chamber in an
assessment of the credibility and weight of this evidence in light of the whole of the

evidence submitted for the purposes of the confirmation hearing. There is no basis to

107 JCC-01/04-01/10-448-Red at paras 32-4.

18 The Prosecution cites rule 98 bis of the Rules of Procedure and Evidence of the International Criminal
Tribunal for the Former Yugoslavia, Rev. 46, 20 October 2011: “At the close of the Prosecution’s case, the
Trial Chamber shall, by oral decision and after hearing the oral submissions of the parties, enter a judgement
of acquittal on any count if there is no evidence capable of supporting a conviction.” This procedure is
clearly distinguishable from that applicable at the confirmation hearing as set out in article 61 of the Statute,
on the basis of which the Chamber must determine, in light of the evidence submitted by both the
Prosecution and Defence, whether there are substantial grounds to believe that the suspect committed the

crimes charged.
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apply a different approach to such an assessment where the conflict or contradiction is

between items of evidence submitted by the Prosecution.

47.  Accordingly, and consistent with the approach adopted in other cases, the
Chamber will assess the intrinsic coherence of each item of evidence in light of the
whole of the evidence submitted for the purposes of the confirmation hearing. Where
such evidence is found to contain inconsistencies, ambiguities or contradictions, the
Chamber will exercise caution in using it to affirm or reject any assertion made by the

Prosecution.

48. The Chamber also points out that the lack of specific reference to a piece of
evidence in the present decision does not mean that this evidence has been found to be
inadmissible. It is important to emphasise that the evidence referred to in the present
Decision is for the purpose of providing the underlying reasoning for the findings of the
Chamber, without prejudice to additional items of evidence that could also support the

same findings.1%
3. Anonymous Witnesses’ Statements and Summaries of Witness Statements

49.  The Chamber reaffirms previous findings that, although the use of anonymous
witnesses’ statements and summaries of anonymous witnesses’ statements is permitted
at the pre-trial stage, such evidence may be taken to have a lower probative value in
order to counterbalance the disadvantage that it might cause to the Defence.
Furthermore, anonymous hearsay contained in witness statements will be used only for
the purposes of corroborating other evidence, while second degree and more remote
anonymous hearsay contained in witness statements will be used with caution, even as

a means of corroborating other evidence.''! Hearsay from a known source will be

109 See ICC-02/05-02/09-243-Red, para. 45.

10 JCC-01/04-01/07-717, paras 159-60; ICC-01/05-01/08-424, The Prosecutor v. Jean-Pierre Bemba Gombo, Pre-
Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo”, 15 June 2009, para. 49; ICC-02/05-02/09-243-Red, paras 49-51;
and ICC-02/05-03/09-121-Corr-Red, para. 41.

11 JCC-01/04-01/06-803-tEn, paras 101-106; ICC-01/04-01/07-717, paras 118-20, 137-40.
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analysed on a case by case basis, “taking into account factors such as the consistency of
the information itself and its consistency with the evidence as a whole, the reliability of

the source and the possibility for the Defence to challenge the source”.!2

50.  The Chamber further notes that a number of the statements relied on by the
Prosecution were given by former members of the FDLR, some of whom participated in
the events alleged in the present case. The Chamber will assess the information
contained in these statements in light of the evidence presented as a whole and, mindful
of the risks that attach to the statements of insider witnesses, will exercise caution in

using such evidence to support its findings.!

51.  Finally, the Chamber wishes to highlight its concern at the technique followed in
several instances by some Prosecution investigators, which seems utterly inappropriate
when viewed in light of the objective, set out in article 54(1)(a) of the Statute, to
establish the truth by “investigating incriminating and exonerating circumstances
equally”. The reader of the transcripts of interviews is repeatedly left with the
impression that the investigator is so attached to his or hér theory or assumption that he
or she does not refrain from putting questions in leading terms and from showing
resentment, impatience or disappointment whenever the witness replies in terms which
are not entirely in line with his or her expectations. Suggesting that the witness may not
be “really remembering exactly what was said”,"* complaining about having “to milk
out” from the witness details which are of relevance to the investigation,''* lamenting
that the witness does not “really understand what is important” to the investigators in
the case,' or hinting at the fact that the witness may be “trying to cover” for the
Suspect,'” seem hardly reconcilable with a professional and impartial technique of

witness questioning. Accordingly, the Chamber cannot refrain from deprecating such

12]CC-01/04-01/07-717, para. 141.

113 JCC-02/05-03/09-121-Corr-Red, para. 42.

114 EVD-PT-D06-01349, Transcript of Interview of Witness 632, at 0376, lines 492-3.
115 EVD-PT-D06-01349, Transcript of Interview of Witness 632, at 0382, lines 717-8.
116 EVD-PT-OTP-00668, Transcript of interview of Witness 564, at 1162, line 177.
17 EVD-PT-D06-01322, Transcript of Interview of Witness 559, at 1679, line 279.
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techniques and from highlighting that, as a consequence, the probative value of

evidence obtained by these means may be significantly weakened.

4. Defence Challenges to the Admissibility of Evidence

52.  The Defence has challenged the admissibility of the following items of evidence:
(i) materials, electronic or documentary, seized from Mr Mbarushimana’s house at the
time of his arrest,!"® (ii) communications intercepted by the French and German

authorities,” and (iii) documents emanating from Human Rights Watch.120

53.  Consistent with its findings above, the Chamber notes that the following rulings
as to the admissibility of the categories of evidence challenged by the Defence are made
for the purposes and in the context of the confirmation hearing only and are “without
prejudice to the Trial Chamber’s exercise of its functions and powers to make a final

determination as to the admissibility and probative value” of any evidence.!*!
(i) Materials Seized from Mr Mbarushimana’s House at the Time of his Arrest

54. The Defence challenged the admissibility of materials seized from Mr
Mbarushimana’s house at the time of his arrest (“Seized Materials”) on the grounds that
the Prosecution failed to produce a judicial order or warrant authorising the search, in
the absence of which the Defence is unable to determine whether the search was

authorised and conducted in accordance with the law.12

55. The Defence went on to raise two other issues relating to the subsequent

treatment of the Seized Materials, including (i) the fact that the seals on the bags

118 JCC-01/04-01/10-329-Corr and annex.

119 Jbid.

120 JCC-01/04-01/10-423-Conf-Exp and annex.

121 JCC-01/04-01/06-803-tEn, para. 90; ICC-01/04-01/07-717, para. 71.
122 JCC-01/04-01/10-329-Corr, paras 3-6.
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containing the Seized Materials were broken by members of the Registry in the absence
of a Defence representative, and pursuant to a protocol which was not subject to judicial
approval by way of a decision which could have been appealed, and (ii) the fact that a
number of hard drives amongst the Seized Materials were found to be faulty after they
had been handled by the French gendarmerie as well as the Registry and, in one

instance, the Prosecution.'??

56. In response, the Prosecution submitted that the burden of proving that the
evidence was obtained, not just illegally, but in violation of the Suspect’s internationally
recognised human rights, falls on the Defence.' The Prosecution further noted that (i)
the seizure of the materials in question was the result of a request for co-operation in
this regard directed by the Registry to the French authorities in compliance with an
order of the Chamber, (ii) a procés verbal filed by the Prosecution shows that the search
was authorised by a French Judge, and (iii) Mr Mbarushimana took no steps to
challenge the legality of the search and seizure when he appeared before the French

Courts prior to his surrender.'®

57.  In addition, the Prosecution underlined that the Defence had failed to provide
any support for the conclusion that evidence obtained through the alleged breach of the
Suspect’s rights should be excluded on the grounds that (i) the violation casts
substantial doubt on the reliability of the Seized Materials or (ii) the admission of such
evidence would be antithetical to and would seriously damage the integrity of the

proceedings under article 69(7) of the Statute.!

58. At the outset, the Chamber notes that it may be presumed that the investigative
activities carried out by national judicial and executive authorities in pursuance of
domestic investigations or further to a request for co-operation by the Court have been

carried out in accordance with the legal provisions applicable in that State.

123 Ibid., paras 7-10.

124 JCC-01/04-01/10-347-Conf, paras 13-5.
125 [bid., para. 18.

126 Jbid., para. 23.
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59.  The Chamber further recalls its previous findings that “unless a party provides
information which can reasonably cast doubt on the authenticity of [...] items presented
by the opposing party, such items must be considered authentic in the context of the
confirmation. hearing.”'” The Chamber is of the view that this principle is equally
applicable to challenges raised to the admissibility of evidence under article 69(7) of the

Statute.

60. The Defence has not provided any information that would cast doubt on the
legality of the domestic procedures. The Chamber is thus of the view that in the
circumstances there is no burden on the Prosecution to prove that the impugned
procedures were legal and that the evidence in question was not obtained in violation of

the Statute or internationally recognised human rights.

61.  Even if it were to be accepted that there were procedural shortcomings in the
investigative procedures complained of, article 69(7) of the Statute does not mandate
automatic exclusion of evidence thus obtained. In each case, the striking of an
appropriate balance between the Statute’s fundamental values is at the discretion of the
Chamber and items of evidence obtained in violation of the Statute or internationally
recognised human rights will be found to be inadmissible only in circumstances where
(a) the violation casts substantial doubt on the reliability of the evidence, or (b) the
admissibility of the evidence would be antithetical to and would seriously damage the

integrity of the proceedings.'?

127 See ICC-01/04-01/06-803-tEn, para. 97. This is consistent with the findings of the Appeals Chamber that
“the right to challenge the evidence [...] must be understood in the context of the confirmation hearing,
which does not amount to a determination of the guilt or innocence of the accused. [...] As the threshold for
the confirmation of the charges is lower than for a conviction, the Prosecution may be able to convince the
Pre-Trial Chamber that the threshold for the confirmation of charges has been reached even if the reliability

of the witnesses and other evidence was not fully tested.”, ICC-01/04-01/06-774, para. 47.

128 JCC-01/04-01/06-803-tEn, para. 84; ICTY, Trial Chamber, The Prosecutor v. Delali¢, “Decision on the
Tendering of Prosecution Exhibits 104-108”, 9 February 1998, Case No. IT-96-21, at paras 19-21; ICTY, Trial

Chamber II, The Prosecutor v. Radoslav Brdanin, “Decision on the Defence “Objection to Intercept Evidence
3 October 2003, Case No. IT-99-36-T, at para. 7.
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62.  The Defence challenge to the admissibility of the Seized Materials is based on the
presumption that the search and seizure was carried out illegally. No factual basis is
provided by the Defence in support of this assertion and no submissions are made,
speculative or otherwise, as to how the alleged illegality of the search would render the

evidence inadmissible under article 69(7) of the Statute.

63.  The Chamber similarly views the Defence’s arguments in relation to the breaking
of the seals of the bags containing the Seized Materials and the faulty hard drives as
unsubstantiated and speculative. In particular, the Defence has failed to establish that
the breaking of the seals on the bags, in the absence of a representative of the Defence
team, amounts to a violation of the Statute or internationally recognised human}

rights.1?

64. Moreover, the Defence’s arguments in this regard are centred on the possibility
that materials or hard drives containing exculpatory information may have been lost or
damaged in the processing of the evidence. No factual basis is given in support of these
allegations and no indication is given as to how this alleged violation, even if
established to the requisite degree, would operate to render the evidence that was

successfully recovered inadmissible under article 69(7) of the Statute.

65.  Therefore, the defence challenge to the admissibility of the Seized Materials is

rejected.

(ii) Communications Intercepted by the French and German Authorities

129 As the Prosecution pointed out, the ICTR Trial Chamber decision which was cited by the Defence in
support of this proposition (ICTR, Trial Chamber III, The Prosecutor v. Nzirorera, “Decision on Defence Third
Motion for Return of Property and Sanctions for Violations of Court Order”, 13 October 2003, Case No.
ICTR-98-44-1), is relevant to the specific circumstances of that case alone. It must be emphasised that the
requirement that the seals on the evidence bags be broken in the presence of a Defence representative in the
Nzirorera case was established by order of the Trial Chamber dated 7 September 2000, which was issued in
response to a Defence challenge, and is not, as such, indicative of the existence of a broader principle that the

breaking of seals on evidence bags must be carried out in the presence of a Defence representative.
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66. The Defence objected to the admission into evidence of communications
intercepted by the French and German authorities on the grounds that no judicial

authorisations or warrants had been produced for the intercepts carried out.!®

67.  The Defence further objected to the Prosecution’s reliance on a French intercept
on the grounds that it is irrelevant, as the recording took place on 18 July 2010 and thus
after the time period of the charges against Mr Mbarushimana.® In addition, the
Defence noted that the German intercepts were performed on communication devices
allegedly belonging to Mr Ignace Murwanashyaka and argued that the evidence arising
from these intercepts could only be used to incriminate Mr Murwanashyaka as the
judicially authorised subject of the intercepts.’ The Defence further observed that the
Prosecution had failed to provide telecom data proving that Mr Murwanashyaka was

the subscriber to the intercepted telephone line.’*

68. The Defence also objected to the fact that the Prosecution did not provide
evidence as to (i) the working practices in accordance with which the German intercepts
were carried out, (ii) the identities of the persons responsible for carrying out the
intercepts, or (iii) the means by which the authors of the metadata accompanying the
intercepts identified Mr Mbarushimana as one of the interlocutors in the conversations.
The Defence asserted that, in these circumstances, there can be no guarantee that the
audio files and intercepts relied on by the Prosecution accurately reflect the intercepted

communications in their entirety.!*

69. The Prosecution submitted that the Defence has not established (i) that the
intercepts were carried out in violation of internationally recognised human rights, or (ii)

that the evidence should be excluded as the purported violation would cast substantial

130 JCC-01/04-01/10-329, paras 11-5.
131 Jbid., para. 19.

132 Jbid., para. 15.

133 Jbid.

134 Ibid., paras 17-8.
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doubt on the reliability of the evidence, or because admission of the evidence would be

antithetical to and would seriously damage the integrity of the proceedings.'®

70.  The Prosecution further submitted that the French intercept of 18 July 2010 is
relevant, as events before and after the time period relevant to the crimes charged can
provide cogent evidence of the criminal purpose and activity of the FDLR in 2009.'* In
relation to the German intercepts, the Prosecution rejected as unsupported the
Defence’s argument that the evidence arising out of these intercepts can only be used to
incriminate the person who was the subject of the intercept.’*” Regarding the attribution
of the telephone lines to Mr Mbarushimana, the Prosecution submitted that, “given the
limited nature and purpose of the confirmation hearing, the Prosecution cannot be
expected to call witnesses to explain precisely how each and every telephone call is

attributed to each caller”.138

71.  Inrelation to the Defence’s request that the intercept evidence be excluded under
article 69(7) of the Statute, the Chamber reaffirms its findings set out in paragraphs 61-
65 above.'® The Chamber notes that the Defence’s suggestion that the interception of
the communications in question was carried out illegally is ill founded, as it has not
been substantiated in any way. Moreover, the Defence has failed to make any
submissions to the effect that a lack of authorisation of the intercepts would have any
impact on the reliability of the evidence thereby obtained, or that their admission into
evidence would be antithetical to or would seriously damﬁge the integrity of the
proceedings. Accordingly, the Chamber rejects the defence challenge to the
admissibility of the intercepts under article 69(7) of the Statute.

135 JCC-01/04-01/10-347-Conf, paras 19-23.
136 Jbid., para. 38.
137 Ibid., para. 40.
138 Jbid., para. 42.

139 See, 1CC-01/04-01/06-1981, The Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber I, “Decision on the
admission of material from the “bar table””, 24 June 2009, paras 21-31; See also ICTY, Trial Chamber II, The
Prosecutor v. Mico Stanisi¢ and Stojan Zupljanin, “Decision Denying the Stanii¢ Motion for Exclusion of
Recorded Intercepts”, 16 December 2009, Case No. IT-08-91-T, para.21; ICTY, Trial Chamber, The Prosecutor
v. Radovan KaradZié, “Decision on the Accused’s Motion to Exclude Intercepted Conversations”, 30

September 2010, Case No: ]t-95-5/18-T, para. 8.
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72.  In relation to the Defence challenge to the relevance and reliability of the
intercepted communications, the Chamber recalls article 69(4) of the Statute, pursuant
to which the Court “may rule on the relevance or admissibility of any evidence, taking
into account, inter alia, the probative value of the evidence and any prejudice that such
evidence may cause to a fair trial or to a fair evaluation of the testimony of a witness, in
accordance with the Rules of Procedure and Evidence”. In addition, rule 63(2) of the
Rules provides that “[a] Chamber shall have the authority, in accordance with the
discretion described in article 64, paragraph 9, to assess freely all evidence submitted in

order to determine its relevance or admissibility in accordance with article 69”.14°

73.  The Chamber is of the view that it would exceed the limited scope and purpose
of the confirmation hearing to require the Prosecution to introduce extensive evidence
at this stage of the proceedings as to the work practices of national judicial systems in

accordance with which the intercepts in question were carried out.

74.  Considering (i) the particular relevance of the intercept evidence in light of the
mode of criminal responsibility alleged against Mr Mbarushimana, (ii) the fact that
there is no allegation of any bias or interest in the outcome of these proceedings or the
events to which the charges relate on the part of the States which collected the intercept
evidence, (iii) the context in which and the purpose for which the evidence was
obtained, and (iv) the specific evidence used to identify the individuals involved, the

Chamber is satisfied that the intercept evidence is both relevant and admissible.

(iii)) Documents Emanating from Human Rights Watch

140 These provisions have been found to indicate that “the drafters of the Statute framework have clearly and
deliberately avoided proscribing certain categories or types of evidence” or limiting in any way the
Chamber’s ability to freely assess all available evidence (ICC-01/04-01/06-1399-Corr, The Prosecutor v. Thomas
Lubanga Dyilo, Trial Chamber I, “Decision on the Admissibility of Four Documents”, 13 June 2008, para. 24).
The broad discretion of the Chamber to freely assess all available evidence is necessary in view of the nature
of the cases that come before the Court, in the context of which evidence is often obtained under very
difficult circumstances, such as during an armed conflict, as well as the limited means available to the organs
of the Court and their dependence on the co-operation of sovereign states and domestic law enforcement

authorities for the collection and retrieval of evidence.
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75.  The Defence objected to the admissibility of documents emanating from Human

Rights Watch, based on [REDACTED]. ¢!

76.  The Prosecution submitted that (i) [REDACTED)], (ii) the Defence’s arguments as
to the insufficiency of the details of the methodology employed by Human Rights
Watch relate only to one document and, in any event, are relevant only to the
assessment of the evidentiary weight to be attached to such a document and not to its
admissibility, and (iii) admission of these materials would not be prejudicial to the

Defence.142

77. In the view of the Chamber, the arguments of the Defence in relation to the
documents emanating from Human Rights Watch are not such as would affect the
admissibility of this evidence, although they may have an impact on the evidentiary
weight to be attached thereto. Considering the source of the documents, the purpose for
which the information contained therein was gathered and the nature and relevance of
the information contained therein, the Chamber is satisfied that the documents
emanating from Human Rights Watch are relevant and have some probative value,

which is not outweighed by their prejudicial effect and are therefore admissible.

78.  The evidentiary weight to be attached to the information contained in documents
emanating from Human Rights Watch will be assessed on a case-by-case basis. As a
general principle, the Chamber finds that information based on anonymous hearsay
must be given a low probative value in view of the inherent difficulties in ascertaining
the truthfulness and authenticity of such information. Accordingly, such information

will be used only for the purpose of corroborating other evidence.

5. Specificity of the Document Containing the Charges

1411CC-01/04-01/10-423-Conf-Exp.
121CC-01/04-01/10-426-Coni-Exp.
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the truthfulness and authenticity of such information. Accordingly, such information

will be used only for the purpose of corroborating other evidence.
5. Specificity of the Document Containing the Charges

79.  The Defence requested that the following words be struck out for lack of
specificity where they appear in the DCC as the description of the locations where and

dates on which the crimes allegedly occurred:

(1) these locations “include but are not limited to”;
(i) “and neighbouring villages” or “and surrounding villages”, and

(iii) “the village of W673 and W674 [...] in Masisi territory in the second part of
2009”7 143 '

80.  The Prosecution responded that use of the words “include but not limited to”
allows it to prove other events to establish the same crime, provided that adequate
notice has been given to the Defence prior to the confirmation hearing, and assured the
Chamber that similar notice would be given prior to the trial.'* The Prosecution further
submitted that it is permissible to charge a pattern of crimes in a defined period and
geographical area and to include specific incidents as examples. ¥ Finally, the
Prosecution argued that redaction of information relating to the date and location of the
events which allegedly took place in the village of Witness 673 and Witness 674 was
authorised by the Single Judge on 20 May 2011 and that the lack of specificity in

relation to these events is necessary for the protection of the witnesses in question.!#”

81.  Pursuant to articles 61(3)(a) and 67(1)(a) of the Statute, rule 121 (3) of the Rules
and regulation 52 of the Regulations of the Court (“Regulations”), the suspect must be

informed in detail of the facts underlying the charges against him or her at least 30 days

143 JCC-01/04-01/10-305.

144 JCC-01/04-01/10-T-6-Red2-ENG, at pp. 22-3.
45 Ibid., at p. 23.

146 JCC-01/04-01/10-167.

147 I[CC-01/04-01/10-T-6-Red2-ENG, at p. 27.
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before the commencement of the confirmation hearing. Article 74(2) of the Statute®
makes it clear that it is those facts and circumstances that form the basis for the charges
confirmed at the pre-trial stage which are determinative of “the factual ambit of the case
for the purposes of the trial and circumscribe [the trial] by preventing the Trial
Chamber from exceeding that factual ambit” .'¥ In light of the above provisions, and the
mentioned precedent, the approach adopted by the Prosecution is untenable insofar as
it attempts to reserve for the Prosecution the right to expand the factual basis of the
charges through the addition of entirely new material facts after the charges have been

confirmed.

82.  The Chamber is concerned by this attempt on the part of the Prosecution to keep
the parameters of its case as broad and general as possible, without providing any
reasons as to why other locations where the alleged crimes were perpetrated cannot be
specifically pleaded and without providing any evidence to support the existence of
broader charges, seemingly in order to allow it to incorporate new evidence relating to
other factual allegations at a later date without following the procedure established
under article 61(9) of the Statute. The Prosecution must know the scope of its case, as
well as the material facts underlying the charges that it seeks to prove, and must be in
possession of the evidence necessary to prove those charges to the requisite level in
advance of the confirmation hearing. The DCC must contain a statement of the material
facts underlying the charges, to include the dates and locations of the alleged incidents

to the greatest degree of specificity possible in the circumstances.

83.  For these reasons, the Chamber finds that the words “include but are not limited
to” are meaningless in the circumstances of this case. Accordingly, the Chamber will
assess the charges only in relation to the locations specified under each count contained

in the DCC.

148 The Trial Chamber’s decision “shall not exceed the facts and circumstances described in the charges and

any amendments to the charges”.
9 JCC-02/05-03/09-121-Corr-Red, para. 34.
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84.  With regard to the Defence challenge to the references to “Busurungi and
surrounding villages” and “Busurungi and neighbouring villages”, the Chamber finds
the description of the location in question to be sufficiently precise, particularly given
the relatively narrow geographic area involved and the fact that the relevant details as
to the wider locations surrounding Busurungi are to be found when the DCC is read in

conjunction with the LoE.'®

85. In relation to the last Defence challenge, the Chamber recalls that redaction of
information from witness statements must not be “prejudicial to or inconsistent with
the rights of the suspect, including the right to a fair and impartial trial.” ! The
information which has been provided to the Defence in relation to the location and
dates of the incidents in question is limited to “the village of W673 and W674 in Masisi
territory, during the second half of 2009.” In the view of the Chamber, such broad
geographic and temporal parameters are not sufficiently detailed to inform the Suspect
as to the location and dates of the alleged crimes. As highlighted above, the location and
dates of the alleged crimes are material facts which, pursuant to regulation 52(b) of the
Regulations, must be pleaded in the DCC. In these circumstances, the Suspect cannot be
said to have been informed of the charge against him within the meaning of article
67(1)(a) of the Statute. Accordingly, the Chamber will not analyse those crimes alleged
to have occurred in “the village of W673 and W674 in Masisi territory, during the
second half of 2009”.

1% For example, EVD-PT-OTP-00703, Statement of Witness 562, at 1094-1095, 1100-1101 and 1104-1105.

151 [CC-01/04-01/10-167, para. 6; and ICC-01/04-01/07-475, The Prosecutor v. Germain Katanga, Appeals
Chamber, “Judgment on the Appeal of the Prosecutor against the Decision of Pre-Trial Chamber I entitled
“First Decision on the Prosecution Request for Authorisation to Redact Witness Statements””, 13 May 2008,
para. 72, wherein the Appeals Chamber found that the following factors should be considered in
determining whether the rights of the suspect will be restricted only as far as strictly necessary: a) [...]
whether an alternative measure short of redaction is available and feasible in the circumstances. If a less
restrictive protective measure is sufficient and feasible, that measure should be chosen; b) [...] the non-
disclosure is sought at the stage of the proceedings in relation to the hearing to confirm the charges [...]; ¢)
[...] the relevance of the information in question to the Defence. If, having carried out that assessment, the
Chamber concludes that the information concerned is not relevant to the Defence, that is likely to be a
significant factor in determining whether the interests of the person potentially placed at risk outweigh those
of the Defence. If, on the other hand, the information may be of assistance to the case of the suspect or may
affect the credibility of the case of the Prosecutor, the Pre-Trial Chamber will need to take particular care
when balancing the interests at stake; d) if non-disclosure would result in the hearing to confirm the charges,
viewed as a whole, to be unfair to the suspect, the requested redactions should not be authorised.
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6. Rule of Speciality

86. At the confirmation hearing, the Defence argued that the Prosecution had added
to the DCC the war crimes of mutilation and pillaging which were not included in the
warrant of arrest, thereby infringing the rule of speciality contained in article 101 of the
Statute.’ The Defence argued that the mode of behaviour encompassed by pillaging is
not a constituent element of the crimes for which the warrant for Mr Mbarushimana’s
arrest was issued and that the charge of pillaging under article 8(2)(e)(v) of the Statute
should, therefore, be removed from the DCC. The Defence also submitted that the
addition of the charges of mutilation under articles 8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of the
Statute were unnecessary as the same underlying mode of behaviour was already

encompassed in other charges.

87.  The Prosecution submitted that the facts relating to the charges of pillaging and
mutilation by the FDLR troops were set out in the Prosecution’s application for an
arrest warrant under article 58 and formed the basis of the charges of attack against the
civilian population under article 8(2)(e)(i) of the Statute and torture under articles 7(1)(f)
and 8(2)(c)(i) of the Statute.'®

88.  The Chamber is of the view that, in principle, the description of facts and their
related legal characterisations, as contained in any request for a warrant of arrest and in
the decision issuing such order, are provisional. There should be no requirement that the
formulation of charges in the DCC strictly follow the factual and legal foundations of the
warrant of arrest, especially in view of the fact that, in accordance with article 61(4) of the
Statute and as the Appeals Chamber has held, the Prosecution can continue his
investigations and amend or withdraw charges without the permission of the Pre-Trial

Chamber prior to the confirmation hearing.'>

152 JCC-01/04-01/10-T-6-Red2-Eng, at p. 17.

153 JCC-01/04-01/10-448-Red, pp. 21-22.

154 JCC-01/04-01/06-568, The Prosecutor v Thomas Lubanga Dyilo, Appeals Chamber, “Judgment on the
Prosecutor's appcal against the decision of Pre-Trial Chamber I entitled "Decision Establishing General
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89.  The Chamber acknowledges, on the other hand, the rule of speciality, contained in
article 101 of the Statute, which, in principle, should prevent the Prosecution from
including in the DCC a crime which had not been described in any way in the warrant of

arrest, on the basis of which the requested State agreed to arrest and surrender the person.

90. In the view of the Chamber, the DCC is to be understood as the document which
frames the confirmation hearing. This is the document which, in accordance with article
67(1) of the Statute and rule 121 of the Rules, must establish in detail the nature, cause and
content of the charges brought against the suspect and which forms the basis for
preparation for the confirmation hearing. Rule 121(3) refers to the DCC as the document
containing “a detailed description of the charges.” In its request for a warrant of arrest, on
the other hand, the Prosecution is required, under article 58(2)(b) and (c) of thé Statute, to
submit to the Chamber only a “specific reference to the crimes within the jurisdiction of
the Court which the person is alleged to have committed”, together with a “concise

statement of facts which are alleged to constitute those crimes”.

91.  Therefore, in the view of the Chamber, the rule of speciality is not, in principle,
violated by the inclusion in the DCC of one or more crimes, which were not explicitly
described or legally characterised in the warrant of arrest, but are otherwise implicit in the
description of the course of conduct underlying the crimes in relation to which a “concise
statement of the facts”, in accordance with article 58(2)(c) of the Statute, has been provided

by the Prosecution.

92.  For the reasons above, the Chamber finds that the allegations forming the basis for
the crimes of mutilation under articles 8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of the Statute, and
pillaging under article 8(2)(e)(v) of the Statute, are encompassed in the course of conduct
which formed the basis for the counts, for instance, of attacks on the civilian population
under article 8(2)(e)(i) of the Statute and destruction of property under article 8(2)(e)(xii) of

the Statute allegedly committed in the North and South Kivus, specifically in Busurungi,

Principles Governing Applications to Restrict Disclosure pursuant to Rule 81 (2) and (4) of the Rules of
Procedure and Evidence", 13 October 2006, para. 53.
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Malembe and Mianga between January and December 2009. Therefore, the factual
allegations of mutilation and pillaging, as described in the DCC, form part of the course of
conduct underlying the crimes detailed in the “Warrant of Arrest for Callixte
Mbarushimana”'*® and the “Decision on the Prosecutor’s Application for a Warrant of
Arrest against Callixte Mbarushimana”, % on the ba;.is of which the Suspect was
surrendered to the Court by the French authorities.'¥” Accordingly, no issue arises in

relation to the rule of speciality contained in article 101 of the Statute.

V. WAR CRIMES

1. Contextual elements

93. - In the DCC, the Prosecution charges Mr Mbarushimana, inter alia, with eight
Counts of war crimes. In accordance with the Elements of Crimes, the war crimes charged
by the Prosecution require that (a) the conduct took place in the context of and was
associated with an armed conflict not of an international character; and (b) the perpetrator

was aware of factual circumstances that established the existence of an armed conflict.

94.  Furthermore, article 8(1) of the Statute states that the Court “shall have jurisdiction
in respect of war crimes in particular when committed as part of a plan or policy or as part
of a large-scale commission of such crimes”. The article therefore does not articulate a
strict requirement for the exercise of the Court’s jurisdiction over war crimes only in these
circumstances, but only gives “a particular guideline for the Court”.!® Accordingly, a
single act could also amount to a war crime within the jurisdiction of the Court if it was

committed in the context of and was associated with an armed conflict.

155 JCC-01/04-01/10-2-tEng.

15 JCC-01/04-01/10-1.

157 JCC-01/04-01/10-34.

18 JCC-01/05-01/08-424, para. 211. See also comment on article 8(1), M. Cottier in: O. Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court — Observer’s Notes, Article by Article (C.H.
Beck, Hart, Nomos , Verlag 2" ed., 2008) pp. 299-300.
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Existence of an armed conflict

95.  On the basis of the evidence presented, the Chamber finds that there are substantial
grounds to believe that an armed conflict of a certain intensity took place in the Kivu
provinces of the DRC between the FDLR and the FARDC-RDF (from 20 January 2009 to 25
February 2009) and between the FDLR and the FARDC, at times in conjunction with the
United Nations Organization Mission in the Democratic Republic of the Congo
(“MONUC”) (from 2 March 2009 to 31 December 2009).'® In particular, the Chamber finds
substantial grounds to believe that the relevant armed conflict in the eastern DRC began
on 20 January 2009, when the Rwanda Defence Forces (RDF) entered the territory of the
DRC for the purpose of participating in a joint operation with the FARDC, known as
Umoja Wetu, aimed at forcefully dislodging the FDLR from its bases in the North Kivu and
enabling willing FDLR troops to demobilise and reintegrate into civilian life in Rwanda.
On 25 February 2009, RDF troops began departing from North Kivu'*! and a follow up
military operation, Kimia II, was launched by the FARDC, supported by the MONUC
forces, across the North and South Kivus with the purpose of neutralising the FDLR by
preventing it from reoccupying former positions, as well as by cutting its lines of economic

sustenance. 12 This operation started on 2 March 2009 and lasted until 31 December 2009.1

19 EVD-PT-OTP-00301, Twenty-seventh report of the Secretary-General on the United Nations Organization
Mission in the Democratic Republic of the Congo, 27 March 2009 (“S/2009/160"), at 0866-0868, paras 8, 9, 12-
5; EVD-PT-OTP-00302, Twenty-eighth report of the Secretary-General on the United Nations Organization
Mission in the Democratic Republic of the Congo, 30 June 2009 (“S/2009/335”), at 0885-0887, paras 3, 11;
EVD-PT-OTP-00303, Twenty-ninth report of the Secretary-General on the United Nations Organization
Mission in the Democratic Republic of the Congo, 18 September 2009 (“5/2009/472”), p. 0905, paras 4 - 7;
EVD-PT-OTP-00304, Thirtieth report of the Secretary-General on the United Nations Organization Mission
in the Democratic Republic of the Congo, 4 December 2009 (“5/2009/623"), at 0922, paras 3-5; EVD-PT-OTP-
00308, Thirty-first report of the Secretary-General on the United Nations Organization Mission in the
Democratic Republic of the Congo, 30 March 2010 (“S/2010/164”), at 1133, para. 3; EVD-PT-OTP-00282,
Human Rights Watch report “You Will Be Punished” (“HRW Report”), 1 December 2009, at 0288-0290; EVD-
PT-OTP-00305, UN Security Council Resolution 1856, 22 December 2008 (“S/RES/1856”).

160 EVD-PT-OTP-00301, S/2009/160, at 0866, para. 8; EVD-PT-OTP-00282, HRW Report, at 0288.

161 EVD-PT-OTP-00301, S/2009/160, at 0867, para. 14.

122 EVD-PT-OTP-00301, S/2009/160, at 0866-0867, para. 15; EVD-PT-OTP-00302, S/2009/335, at 0885-0887,
paras 3, 11; EVD-PT-OTP-00304, S/2009/623, at 0922, paras 3-6.

1683 EVD-PT-OTP-00302, S/2009/335, at 0885-0887, paras 3; EVD-PT-OTP-00282, HRW Report, at 0289; EVD-
PT-OTP-00308, S/2010/164, at 1133, para. 3.
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96. The Chamber notes that neither the parties, nor the participants challenged the
existence of an armed conflict in the Kivu provinces of the DRC at all times relevant to the

DCC.

Nature of the armed conflict

97. At the outset, the Chamber notes that in the DCC! and during the confirmation
hearing,'®® the Prosecution argues, contrary to that which was stated in the Application for
a Warrant of Arrest, that operation Umoja Wetu had to be characterised as a non-
international armed conflict. Since the presence of the RDF in the DRC during Umoja Wetu
was limited to providing support to the DRC army in its military effort targeting the
FDLR, the armed conflict had to be characterised as non-international.'® The Defence
criticised the “zigzagging performed by the Prosecution on the issue of the
characterization of the armed conflict”” and requested the Chamber to uphold its initial
finding (purportedly made upon issuance of the warrant of arrest) which qualified Umoja
Wetu as an international conflict’® or, in the alternative, to order the Prosecution to
produce evidence to demonstrate that, in the interim period between Umoja Wetu and
Kimia II (i.e., between 26 February and 1 March 2009), “there was an ongoing military
engagement of sufficient intensity for it to be defined as a non-international armed conflict

for the purpose of the contextual requirements of war crimes” .16

98.  The Chamber notes that the first limb of the Defence request is premised on the
erroneous assumption that the Chamber, when issuing the warrant of arrest for Mr
Mbarushimana, characterised the period corresponding to the operation Umoja Wetu as an

international armed conflict. In the Decision on the Prosecutor’s Application for a Warrant

164 DCC, para. 22.

165 JCC-01/04-01/10-T-6-Red2-ENG, p. 79, lines 9-25, p. 80, lines 1-20.
166 JCC-01/04-01/10-T-6-Red2-ENG, p. 80, lines 14-20.

167 JCC-01/04-01/10-T-8-Red2-ENG, p. 37, lines 8-10.

168 [CC-01/04-01/10-T-8-Red2-ENG, p. 38, line 10.

169 JCC-01/04-01/10-T-8-Red2-ENG, p. 38, lines 10-5.
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of Arrest, the Chamber found that, at that stage, it was not necessary to characterise the
armed conflict, “since the conduct which forms the basis of the counts proposed under the
heading of war crimes is criminalized by the Statute irrespective of whether it is carried

out in the context of an international or internal armed conflict” .17

99. Inregard to the second limb of the Defence request, the Chamber observes that no
incidents charged by the Prosecution are alleged to have occurred between 26 February
and 1 March 2009, which makes it unnecessary to address the issue of the intensity of the

armed conflict during those days.

100. Common Article 2 of the. 1949 Geneva Conventions provides, inter alia, that the.
Conventions “shall apply to all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties”.””! As noted in legal
writing, “any difference arising between two states and leading to the intervention of

armed forces is an armed conflict within the meaning of Article 2”.172

101. The Chamber finds substantial grounds to believe that the presence and
involvement of Rwandan troops in DRC territory during Umoja Wetu was aimed at
assisting and supporting the FARDC in its efforts aimed at neutralising the FDLR. It was a
joint military operation, whereby the presence of the Rwandan forces was, at all times,
with the consent of the authorities of the DRC.'” The participation of Rwanda in operation
Umoja Wetu cannot therefore be characterised as arising from a “difference arising
between two states”'”#, since the two governmental forces (FARDC and RDF) fought side

by side against a common enemy, the FDLR.

170 JCC-01/04-01/10-1, para. 20.

171 Article 2, Geneva Convention for the amelioration of the condition of the wounded and sick in armed forces in the
field, United Nations —Treaty Series, 1950, volume 75-1-970, p. 32.

1721, Pictet, Commentary on the Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Fields, ICRC, Geneva, 1952, p.32.

173 EVD-PT-OTP-00301, $/2009/160, at 0865-0866, paras. 3, 8; EVD-PT-OTP-00631, Transcript of Interview of
Witness 561, at 1308, lines 717-728; EVD-PT-OTP-00282, HRW Report, at 0288-0289.

1747, Pictet, Commentary on the Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Fields, ICRC, Geneva, 1952, p.32.
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102.  Accordingly, the Chamber finds that the armed conflict waged in the Kivus during
operation Umoja Wetu does not satisfy the conditions that would establish the existence of

an international armed conflict within the meaning of international humanitarian law.!”

103.  As to whether the conflict can be qualified as non-international in character, article
8(2)(d) and (f) of the Statute requires such conflict reach a certain level of intensity which
exceeds that of “internal disturbances and tensions, such as riots, isolated and sporadic
acts of violence or other acts of similar nature”. Furthermore, the designation “conflicts of
a non-international character” applies to armed conflicts that take place in the territory of
a state, when there is a protracted armed conflict between government authorities and
organised armed groups or between such groups. Consistent with the case law of the
Chamber, for the purpose of Article 8(2)(f) of the Statute, an organised armed group must
have “the ability to plan and carry out military operations for a prolonged period of time.”
176

104. In this respect, the evidence provided to the Chamber, including witness
statements, United Nations (“UN”) documents and non-governmental organisations’
reports, shows that, throughout 2009, the FDLR was a well-organised combatant force
with a political wing, whose top leaders were based mainly in Europe,'”” and a military
wing stationed in the eastern DRC.'” These two branches of the organisation were

coordinated by a Steering Committee, which was comprised of equal numbers of civilian

175 Common Article 2 to the Geneva Conventions of 1949 states that the Conventions “shall apply to all cases
of declared war or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the State is not recognized by one of them. The Convention[s] shall also apply to
all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation
meets with no armed resistance”.

176 JCC-01/04-01/10-1 para. 17. See also ICC-01/04-01/06-803-tEN, para. 234; ICC-02/05-01/09-3, para. 60.

177 EVD-PT-OTP-00029, Omaar Report, The leadership of Rwandan armed groups abroad with a focus on the
FDLR and RUD/URUNANA, December 2008 (“Omaar Report”), at 0179-0185; EVD-PT-OTP-00667,
Transcript of Interview of Witness 564, at 1123, lines 262-265; EVD-PT-OTP-00036, Interim report of the
Group of Experts on the Democratic Republic of Congo, 18 May 2009 (“S/2009/253”), at 0697, paras 60-1;
EVD-PT-D06-01367, Transcript of Interview of Witness 529, pp. 0860-0861, lines 503-13.

178 EVD-PT-D06-01361, Transcript of Interview of Witness 529, at 0737, line 208; EVD-PT-OTP-00029, Omaar
Report, at 0209-0224; EVD-PT-OTP-00283, International Crisis Group, Congo: A Comprehensive Strategy to
Disarm the FDLR, 9 July 2009, at 0469.
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and military leaders.’ For almost all times relevant to the charges brought by the
Prosecution,’® the political leader of the FDLR was Ignace Murwanashyaka, while the
leader of the military wing was General Sylvestre Mudacumura.'® The evidence further
shows that the FDLR was characterised by a hierarchical structure and a high level of
internal organisation.’® Its constitutive instruments included a statute, a “réglement d’ordre
intérieur” and a disciplinary code which provided the organisation’s internal disciplinary

system.18

105. The military section of the FDLR, known as the Forces Combattantes Abacunguzi

("FOCA”),’® numbered thousands of combatants™ organised as a conventional army.!® It

17 EVD-PT-OTP-01080, FDLR Statute, at 1525; EVD-PT-OTP-00373, FDLR Steering Committee Diagram
provided by Witness 587; EVD-PT-OTP-00834, Transcript of Interview of Witness 632, at 0414-0417, lines 77-
197, and at 0458-0642, lines 1653-1801; EVD-PT-OTP-00860, Summary of the Statement of Witness 587, at
1426-7, para. 87.

18 On 17 November 2009, the FDLR President Murwanashyaka and Vice-President Musoni were arrested in
Germany upon charges of war crimes and crimes against humanity.

18t EVD-PT-OTP-00721, Transcript of Interview of Witness 542, at 2001-2, lines 1036-62; EVD-PT- OTP-00644,
Transcript of Interview of Witness 552, at 0276-7, lines 394-424; EVD-PT-OTP-00577, Statement of Witness
559/BKA-1, at 0155; EVD-PT-OTP-00665, Transcript of Interview of Witness 564, at 1003, lines 976-980.

182 EVD-PT-OTP-01080, FDLR Statute; EVD-PT-OTP-00851, Summary of the Statement of Witness 530, 1183,
para. 22.

183 EVD-PT-OTP-01080, FDLR Statute; EVD-PT-OTP-01079, Réglement d’ordre intérieur des FDLR; EVD-PT-
D06-01409, Code de discipline des FDLR; EVD-PT-D06-01373, Transcript of Interview of Witness 530, at
1038-1042, lines 173-342; EVD-PT-OTP-00646, Transcript of Interview of Witness 0552, at 0328-0330, lines
737-782; EVD-PT-D06-01310, Transcript of Interview of Witness 527, at 585-587, lines 1131-1189.

184 EVD-PT-OTP-00007, Final report of the Group of Experts on the Democratic Republic of Congo, 13
February 2008 (“5/2008/43"), at 0252, para. 11; EVD-PT-D06-01265, Expert Report of Witness 2, at 0019; EVD-
PT-OTP-00054, Report, Conflict and Transition Consultancies, Opportunities and Constraints for the
Disarmament and Repatriation of Foreign Armed Groups in the Democratic Republic of Congo, 1 June 2007,
at 0309, 0346.

185 EVD-PT-D06-01265, Expert Report of Witness 2, at 0019; EVD-PT-OTP-00476, Analyse de contexte du
territoire de Kalehe, at 0439; EVD-PT-OTP-00578, Statement of Witness 564, at 0182; EVD-PT-OTP-00075,
Final Report of the Group of Experts on the Democratic Republic of Congo, 23 November 2009
(“S/2009/603”), at 0052-0053, para. 19; EVD-PT-OTP-00034, Final report of the Group of Experts on the
Democratic Republic of Congo Group of Experts, 13 February 2008 (“S/2008/43”), at 0505, para. 38; EVD-PT-
OTP-00860, Summary of the Statement of Witness 587, at 1415, para. 28; EVD-PT-OTP-00308, 5/2010/164, at
1133, para. 3.

186 EVD-PT-OTP-00355, Diagram of the current structure of FDLR/FOCA drafted by Witness 559; EVD-PT-
OTP-00576, Notes of Witness 632, at 0052-R01; EVD-PT-D06-01312, Transcript of Interview of Witness 0528,
at 1095-1111, lines 1349-1913; EVD-PT-D06-01313, pp. 1117-1125, lines 120-409; EVD-PT-D06-01361,
Transcript of Interview of Witness 529, at 0731-0739, lines 28-272; EVD-PT-D06-01364, at 0799-0806, lines 19-
244; EVD-PT-D06-01367, at 0846-0857, lines 17-404; EVD-PT-D06-01373, Transcript of Interview of Witness
530, at 1045-1058, lines 444-843; EVD-PT-OTP-00854, Summary of the Statement of Witness 542, at 1225-1226,
paras. 15-22; EVD-PT-OTP-00665, Transcript of interview with W-564, at 0999-1003, lines 826-980; EVD-PT-
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was composed of two main divisions, one based in the North Kivu, called “SONOKIA”
(Operational Sector North Kivu), the other based in the South Kivu, called “SOSUKI”
(Operational Sector South Kivu).’¥” A further mobile Reserve Brigade was based in the

provincial border area between the North and the South Kivus.'®

106. Based on the evidence discussed above, as well as on the fact that the military wing
of the FDLR was able to oppose the FARDC-RDF coalition (during Umoja Wetu) and then
the FARDC-MONUC coalition (during Kimia II) throughout 2009, the Chamber is satisfied
that there are substantial grounds to believe that the FDLR as an armed group possessed

the degree of organisation required under Article 8(2)(f) of the Statute.

107.  Accordingly, the Chamber finds that there are substantial grounds to believe that,
from at least 20 January 2009 until at least 31 December 2009, an armed conflict not of an
international character took place in the North and South Kivus between the DRC
government forces, supported at times by Rwandese or MONUC forces, on the one side,

and at least one organised armed group (the FDLR),® on the other.

2. Specific war crimes charged by the Prosecution

OTP-00029, Omaar Report, at 0209-0224; EVD-PT-OTP-00054, Report, Conflict and Transition Consultancies,
Opportunities and Constraints for the Disarmament and Repatriation of Foreign Armed Groups in the
Democratic Republic of Congo, at 0414-0415; EVD-PT-OTP-00283, International Crisis Group, Congo: A
Comprehensive Strategy to Disarm the FDLR, 9 July 2009, at 0469.

187 EVD-PT-OTP-00665, Transcript of the interview of Witness 564, at 0993-0994, lines 613-640; EVD-PT-OTP-
00355, Diagram of the current structure of FDLR/FOCA; EVD-PT-OTP-00848, Summary of the Statement of
Witness 559, at 0991, para. 110; EVD-PT-OTP-00851, Summary of the Statement of Witness 530, at 1183-1184,
para. 23; EVD-PT-OTP-00283, International Crisis Group, Congo: A Comprehensive Strategy to Disarm the
FDLR, 9 July 2009, at 0469.

188 EVD-PT-OTP-00854, Summary of the Statement of Witness 542, at 1225-1226, paras. 15-22; EVD-PT-OTP-
00665, Transcript of Interview of Witness 564, at 0994, line 648 and at 996-998, lines 718-800; EVD-PT-OTP-
00848, Summary of the Statement of Witness 559, at 0991-0992, para. 111; EVD-PT-OTP-00826, Summary of
the Statement of Witness 526, at 0125-0126, paras 8-12.

189 For the purposes of its determination as to the existence of the contextual elements of the war crimes, the
Chamber deems it unnecessary to address the issue of the presence on the Eastern part of the DRC of armed
groups other than the FDLR and the extent of their involvement in the conflict.
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108. The Prosecution charges Mr Mbarushimana with the following war crimes,
which were allegedly committed during at least twenty-five separate incidents: (a)
attacking civilians, pursuant to article 8(2)(e)(i) of the Statute (Count 1); (b) murder,
pursuant to article 8(2)(c)(i) of the Statute (Count 3); (c) mutilation, pursuant to articles
8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of the Statute (Count 4); (d) cruel treatment, pursuant to
article 8(2)(c)(i) of the Statute (Count 6); (e) rape, pursuant to article 8(2)(e)(vi) of the
Statute (Count 8); (f) torture, pursuant to article 8(2)(c)(i) of the Statute (Count 10); (g)
destruction of property, pursuant to article 8(2)(e)(xii) of the Statute (Count 11); and (h)

pillaging, pursuant to article 8(2)(e)(v) of the Statute (Count 12).

109. The Chamber refers to the Elements of Crimes,'® reiterates its established case
law in relation to the objective and subjective elements of all offences constituting war
crimes!’! charged by the Prosecution and stresses that it will not list in detail or enter
into an in-depth analysis of every element when they have already been settled by
consistent case law and/or clarifications are not relevant for the purposes of the

assessment of the evidence and determination of the facts of the case.

110. At the outset, the Chamber wishes to highlight that the charges and the
statements of facts in the DCC have been articulated in such vague terms that the
Chamber had serious difficulties in determining, or could not determine at all, the
factual ambit of a number of the charges. For example, in the charges section of the
DCC under count 1 (attacking civilians), the Prosecution includes twenty-two different

alleged attacks,'® but, in the relevant part of the DCC, it only provides a factual

1% As adopted by the Assembly of States Parties as reproduced in the Official Records of the Assembly of States
Parties to the Rome Statute of the International Criminal Court, First Session, New York, 3-10 September 2002
(United Nations publication, Sales No. E-09.V-2 and corrigendum), part II.B, and amended at the 2010
Kampala Review Conference as replicated in the Official Records of the Review Conference of the Rome
Statute of the International Criminal Court, Kampala, 31 May-11 June 2010 (International Criminal Court
Publication, RC/11).

191 See in particular ICC-02/05-02/09-243-Red; ICC-01/04-01/07-717; ICC-01/05-01/08-424.

192 DCC, at pages 36-37, where the Prosecution lists the following attacks: Kibua and Katoyi in early January
2009, Katoyi, Remeka, Malembe, Mianga, Busurungi and Busheke in late January 2009, Pinga on or about 14
February 2009, Kipopo on or about 12-13 February 2009, Miriki also in February, Mianga on or about 12
April 2009, Luofu and Kasiki on or about 18 April 2009, Busurungi and neighbouring villages on or about 28
April 2009, and on or about 9-10 May 2009, the village of W-673 and W-674 in Masisi territory in the second
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description of seven of these alleged attacks. Similarly, under count 3 (murder), the
Prosecution charges twelve different incidents,’ yet it provides factual allegations to
support only four of these alleged incidents.'® By the same token, under count 6 (cruel
treatment), the Prosecution specifies that the crime was carried out “by assaulting
people and/or forcing people to carry heavy loads of pillaged goods, thus inflicting
great pain and suffering or serious injury to body or mental or physical health”.% It
appears that only one incident of a person being forced to carry heavy loads of pillaged
goods has been described in the facts section of the DCC.'”” Furthermore, although the
term “assault” is not defined, a combined reading of the DCC and the LoE reveals that
the Prosecution has included under the heading of cruel treatment several other acts
which would not seem to be adequately captured within the term “assault”, including:
abducting and raping women,'® beating persons to death,’ a number of particularly
violent attacks also charged as rape, torture and mutilation,?® rape and other forms of
sexual violence,?! forcing family members to witness the perpetration of rape, sexual
violence and atrocities on their loved ones,®? and an incident in which a number of
women were allegedly captured, raped, tortured and killed by the FDLR.?® In the view
of the Chamber, if the intention of the Prosecution was to include all of these acts within
the term “assault”, it should have clearly stated so. In any event, the extent to which

these acts can be characterised as “assault” is also questionable given that the

half of 2009, Manje on or about 20-21 July and Malembe on or about 11-16 August and 15 September,
Ruvundi in October 2009, Mutakato on or about 2-3 December 2009 and Kahole on or about 6 December

2009.

193 DCC, at pages 15-17, where the Prosecution describes the following attacks: Mianga on or about 12 April
2009, the vicinity of Busurungi in late April or early May, Busurungi on or about 9-10 May 2009, Manje on
the 20 and 21 July 2009, Malembe “at least once, and likely twice, in the period 11 to 16 August 2009, and

again mid-September” and the village of Witness 673 and Witness 674 in the second part of 2009.

194 DCC, at page 38, where the Prosecution adds the following incidents: Malembe in late January 2009, Pinga

on or about 12 February 2009 and Busurungi on or about 28 April 2009.

195 See DCC at pages 19-20, where killings at Busurungi, Manje and the village of Witness 673 and Witness

674 are described, and at para. 51, where killings at Mianga are described.
1% DCC, p. 39.

197 DCC, para. 72.

198 DCC, para. 58.

19 DCC, paras 61, 64.

20 DCC, paras 70, 82.

21 DCC, para. 74.

202 DCC, para. 75.

203 DCC, para. 80.
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Prosecution has also characterised “severe assaults” as torture. The Prosecution has not
defined “assault” or “severe assault” and the Chamber is therefore unable to determine
how the Prosecution differentiates the legal characterisation of the acts detailed above,

if at all.

111. Pursuant to article 67(1)(a) of the Statute, rule 121(3) of the Rules and regulation
52 of the Regulations, the Prosecution was obliged to produce a DCC framing the
charges in a coherent manner, providing sufficient detail of the factual allegations
underlying each of the charges and supporting each of the factual allegations with
sufficient evidence, in order to provide the Chamber with substantial grounds to

believe that the crimes have been committed as alleged.?

112.  The duty of the Prosecution to provide sufficient factual details in the DCC is the
corollary of the right of the suspect to be clearly informed of the charges against him, so
that he is in a position to properly defend himself against these charges. The suspect
cannot be expected to go through the voluminous evidence disclosed by the
Prosecution in order to identify for himself the factual basis of the charges against
him.?* The Chamber is cognizant of the fact that, in cases such as the present which
involve mass criminality to which the Suspect is indirectly related, the Prosecution may
not be in a position to bring detailed information as to the precise number of victims,
the identity of those victims, the identity of the direct perpetrators or the means by
which each of the crimes was carried out.? However, this does not absolve the
Prosecution from its duty to inform the Suspect of the factual allegations underlying the

charges against him.

204 JCC-01/05-01/08-424 at para. 208; See also The Prosecutor v. Thomas Lubanga Dyilo, Appeals Chamber, ICC-
01/04/01/06-2205, at footnote 163; ICTY, The Prosecutor v. Kupreskié¢ et al, Case No.: IT-95-16-A, Appeal
Judgement, 23 October 2001, at para. 98; ICTY, The Prosecutor v. Kupreski¢ et al, Case No.: IT-95-16-A, Appeal
Judgement, 23 October 2001 at paras 88-98; The Prosecutor v. Krnojelac, Case No.: IT-97-25, 24 February 1999,

at para. 38.

205 [CTY, The Prosecutor v. Krnojelac, Case No.: IT-97-25, 11 February 2000, at para. 23; The Prosecutor v.

Krnojelac, Case No.: IT-97-25, 24 February 1999, at para. 15.

26 JCC-01/05-01/08-424 at para. 49; The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 1 ICC-01/04-
01/07-648, at paras 28-34; See also ICTY, The Prosecutor v. Kvocka et al, Case No. IT-98-30/1, 12 April 1999; The

Prosecutor v. Krnojelac, Case No.: IT-97-25, 24 February 1999, at para. 40
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113. In view of the foregoing, given the insufficient information about the material
facts underlying the charges against Mr Mbarushimana, the charges and the evidence
submitted in support thereof should only be analysed with respect to locations and
dates included in the charges in relation to which sufficient factual description was
provided by the Prosecution in the DCC. Without prejudice to the inconsistency of the
charges and the DCC and having regard to the fact that the Suspect presented his
submissions with respect to them, the Chamber notes that, in any event and as
demonstrated in the following paragraphs, the evidence is so scant that the Chamber
cannot properly assess, let alone satisfy itself to the required threshold, whether any of
the war crimes charged by the Prosecution were committed by the FDLR in the villages
of Kibua and Katoyi in early January 2009; Remeka, Mianga, Malembe and Busheke in
late January 2009; Pinga on 14 February 2009; Miriki in February 2009; Ruvundi in
October 2009; Mutakato on 2-3 December 2009; and Kahole on 6 December 2009.

114. In the case of Kibua and Katoyi, as also stated by the Prosecution in the DCC,2”
the evidence submitted tends to demonstrate that it was the FDLR who were attacked
in January 2009 in those locations. Indeed, out of the three Witnesses (529, 564 and
559/BKA-1) that declare to have heard of an attack in Kibua on the radio, two clarified
that the FDLR was the one attacked.?® The closest direct evidence of an attack in Kibua
is from Witness 526, who said that he could hear the weapons going off in Kibua.
However, he also says that the attack occurred in August 20092 and not in early
January as charged by the Prosecution. Similarly, Witnesses 528 and 526 both state that

the FDLR was the one attacked at Katoyi.?!?

115. In relation to Remeka, Witnesses 559, 542, 632, 528 and 677 only mention having

heard that the FDLR had fought in Remeka. When these testimonies are analysed in

27 DCC, para. 16.

28 EVD-PT-D06-01365, Transcript of Interview of Witness 529, at 0820-3; EVD-PT-OTP-00661, Transcript of
Interview of Witness 564, at 0821; EVD-PT-OTP-00848, Transcript of Interview of Witness 559/BKA-1, at
0995; EVD-PT-OTP-00669, Transcript of Interview of Witness 564, at 1261.

209 EVD-PT-D06-01307, Transcript of Interview of Witness 526, at 0357-8.

210 EVD-PT-D06-01313, Transcript of Interview of Witness 528, at 1152; EVD-PT-D06-01325, Transcript of
Interview of Witness 526, at 1807.
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light of what is stated in UN Reports, Human Rights Watch Reports and media
coverage, there are clear inconsistencies in relation to the dates on which the battle

occurred and crimes that were allegedly committed.?!!

116. The only piece of evidence which the Prosecution brings forth in relation to the
alleged attack in Mianga in January 2009 is the statement of Witness 528, who states that
it was “around the same time or a bit later than Kimia II”, without any explicit reference
to the exact date of the alleged attack or to civilians being the target of the attack.?’? The
Chamber notes that, according to the allegations of the Prosecution and the evidence

provided in support thereof, operation Kimia II only started on 2 March 2009.23

117. Only a single UN Report refers to the alleged attack in Malembe in January 2009,
stating that [REDACTED].?" By the same token, the only reference to the village of
Busheke comes from a Human Rights Watch Report claiming fourteen civilians were
killed, including twelve women and girls who were also raped.?> In both cases the
Prosecution relied only on a single UN or Human Rights Watch Report and has not
provided any other evidence in order for the Chamber to ascertain the truthfulness
and/or authenticity of those allegations. The sources of the information contained in

both the UN and Human Rights Watch Report are anonymous.

118. In relation to the alleged attack in Pinga on 14 February 2009, Witnesses 528 and

529 only heard of an attack at Pinga, but they do not provide any information about the

211 EVD-PT-D06-01322, Transcript of Interview of Witness 559/BKA-1 at 1708; EVD-PT-D06-01323, Transcript
of Interview of Witness 559/BKA-1, at 1810; EVD-PT-D06-01326, Transcript of Interview of Witness 559/BKA-
1, at 1836-8, EVD-PT-OTP-00720, Transcript of Interview of Witness 542, at 1959-60; EVD-PT-OTP-2040-1234,
summary of Statement of Witness 542, at 1234; EVD-PT-D06-01333, Transcript of Interview of Witness 542, at
2184-6, EVD-PT-D06-01351, Transcript of Interview of Witness 632, at 0459-62, EVD-PT-D06-01314 Transcript
of Interview of Witness 528, at 1199, EVD-PT-OTP-00762, summary of Statement of Witness 677, at 0065,
EVD-PT-OTP-00040, UN report, at 0477-8; and EVD-PT-OTP-00036, S/2008/43, at 0697; EVD-PT-OTP-00282,

HRW Report, at 0338; and EVD-PT-OTP-00055, press article, at 0427.
212 EVD-PT-OTP-01313, Transcript of Interview of Witness 528, at 1154.
28 DCC, para. 18.

24 EVD-PT-OTP-00343, UNJHRO Report, at 0043, para. 59.

215 EVD-PT-OTP-00282, HRW Report, at 0313.
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circumstances of the attack or the date on which it occurred.?'¢ Witness 552 talks about
an attack in Pinga, but does not mention the date on which it occurred, and it is not
clear from his testimony whether the FDLR attacked or was attacked in that location.?”
The only piece of evidence referring to Pinga in February 2009 is a UN Report which
mentions the murder of the chief of the village on 14 February 2009; it also refers to
twenty-eight rapes in the area without reference to specific dates and states clearly that
“since the beginning of February 2009, there is no reference to any attack in the

village.” 28

119. Inrelation to the alleged attack in Miriki in February 2009, Witness 530 states that
the FARDC attacked the FDLR in Miliki (and not Miriki), and the FDLR defended
themselves, without making any reference to civilians being harmed in the process.?’
Witness 632 states that [REDACTED] that no FDLR soldier has ever burned a house
down there.” It is unclear whether Miriki and Miliki are actually the same place.
Witness 529 indicated that the population had fled but it is unclear whether this was
before or after the confrontation between the FARDC and FDLR in Miriki.??! None of
this evidence could be corroborated, since most reports claim that other military groups
were responsible for the attack in Miriki. One report says the Ralliement pour I'Unité et la
Démocratie (“RUD”) left notes warning people to leave, while another says the FARDC

killed civilians and burnt down houses.?2

120. The only piece of evidence that refers to Ruvundi is a UN report that briefly
mentions an attack by the FDLR on 22-23 October 2009.22 By the same token, Mutakato
is only incidentally referred to by one UN Report, which does not contain any reference

to the circumstances in which the alleged attack would have occurred or sufficient

26 EVD-PT-D06-01314, Transcript of Interview of Witness 528, at 1198; EVD-PT-D06-01365, Transcript of
Interview of Witness 529, at 0820-3.

27 EVD-PT-OTP-00656, Transcript of Interview of Witness 552, at 0657-9.

28 EVD-PT-OTP-00300, UN Report, at 0839.

29 EVD-PT-D06-01372, Transcript of Interview of Witness 530, at 1028.

20 EVD-PT-D06-01351, Transcript of Interview of Witness 632, at 0449 and 0451.

21 EVD-PT-D06-01369, Transcript of Interview of Witness 529, at 0897.

22 EVD-PT-OTP-00036, 5/2009/253, at 0704; EVD-PT-OTP-00282, HRW Report, at 0301.

23 EVD-PT-OTP-00310, UN Report, at 1193.
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information as to the crimes committed.? Similarly, the only piece of evidence referring
to Kahole is a UN report that briefly mentions an attack by the FDLR in the area of
Kalole (and not Kahole), on 6 December, in which it reports that nine civilians had been
executed, the village looted and a clinic and a primary school razed.”” It is unclear
whether Kalole and Kahole are actually the same place. Given (i) the paucity of the
information provided in these UN reports, (ii) the identified inconsistencies between the
information provided and the Prosecution’s allegations, and (iii) the lack of any
corroborating evidence, the Chamber is of the view that the evidence submitted by the
Prosecution is not sufficient to establish substantial grounds to believe that the alleged

attacks occurred in Ruvundi, Mutakato, or Kahole.

121. Furthermore, and as indicated in paragraph 85 above, the Chamber upholds the
Defence challenge with respect to the lack of specificity in relation to the crimes alleged
to have been committed in “the village of W673 and Wé674 in the Masisi territory,

during the second half of 2009” and, therefore, will not analyse them.

122. Therefore, the Chamber will now analyse the evidence regarding the facts
alleged by the Prosecution in the DCC in order to determine whether the allegations are
substantiated by sufficient evidence to establish substantial grounds to believe that war
crimes, as charged, were committed in: (i) Busurungi and surrounding villages, in late
January 2009, on 3 March or March 2009, on or about 28 April 2009 and on or about 9-10
May 2009; (ii) Manje, on 20-21 July 2009 (iii) Malembe, on or about 11 to 16 August 2009
and on the 15 September 2009 (iv) Mianga, on or about 12 April 2009 (v) Kipopo, on or
about 12-13 February 2009 and (vi) Luofu and Kasiki, on or about 18 April 2009.

(a) Busurungi and surrounding villages

24 EVD-PT-OTP-00310, UN Report, at 1193-8.
25 EVD-PT-OTP-00575, UN Report, at 2825.

No. ICC-01/04-01/10 52/150 16 December 2011



i. The allegations of the Prosecution

123. The Prosecution has charged the Suspect with the war crimes of attacking
civilians (Count 1), murder (Count 3), mutilation (Count 4), cruel treatment (Count 6),
rape (Count 8), torture (Count 10), destruction of property (Count 11) and pillaging
(Count 12), which were allegedly committed in Busurungi and neighbouring villages in
(i) late January 2009 (Count 1); (ii) 3 March or March 2009 (Counts 3 and 4); (iii) 28 April
2009 (Counts 1, 3, 4, 8 and 10); and (iv) on or about 9-10 May 2009 (Counts 1, 3, 4, 6, 8, 10,
11 and 12).

124. In the statement of facts contained in the DCC, the Prosecution describes alleged
murder of a civilian [REDACTED] whose throat was slit, head severed from his body
and genitals put in his mouth. This crime was allegedly committed by FDLR troops

near Busurungi in March 2009.226

125. In an incident, the date of which is unclear from the description given by the
Prosecution,® FDLR soldiers allegedly raped, mutilated, and killed several women in

the vicinity of Busurungj, in the days prior to the main attack on that village.?

126. In relation to the so-called “main attack” on Busurungi, the Prosecution alleges
that the civilian population of Busurungi was targeted on or about the night of 9-10
May 2009 by hundreds of FDLR troops.?° The attack took a high toll on civilian lives
and was carefully planned in advance with a reconnaissance mission taking place
approximately a week before.??® The Prosecution further submits that, prior to the attack,

all troops were assembled at a location two hours from Busurungi, where they received

26 DCC, para. 66.
227 Paragraph 52 of the DCC indicates that the events took place “in late April or early May 2009,” paragraph
67 of the DCC referring to the same assault indicates that it was in late April 2009 and paragraph 80 of the
DCC indicates that on or about 18 April 2009, Witness 650 [REDACTED] was found lying in a field together
with other two women. At the hearing it was indicated again that the attack took place in late April or early
May 2009, see ICC-01/04-01/10-T-6-CONF-ENG, page 87 line 7.
28 DCC, paras 52, 67, 80.

29 DCC, para. 53.

20 DCC, paras 53 and 55.
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orders from high-ranking FDLR commanders on how to carry out the attack.?' The
intention, as reflected in the orders by FDLR commanders, was for the civilians to have
nothing to return to once the FDLR had passed through.?? The FARDC battalion
located in Busurungi was the initial military target of the attack, but once all military
resistance had been overcome, the FDLR turned against the civilian population, whom
they accused of aligning with DRC government forces.?* According to the DCC,
“during the fighting, houses and military positions alike were set on fire. FDLR troops
went from door to door, pillaging and burning houses and killing civilians in a
systematic fashion. Anything of value that was not pillaged was destroyed.”?* Women
were raped and beaten during and after the attack.?® Busurungi was almost completely
destroyed in the attack; nothing remained intact.® Seven hundred civilian lodgings

were destroyed.?’

127.  The Prosecution alleges that FDLR troops were instructed to kill anything that
moved.?® FDLR soldiers fired upon civilians and burned down houses with people still
inside.? Civilians who managed to get out of their houses were shot, others were killed
with machetes and small hoes and some were decapitated.?® In the DCC, the
Prosecution claims that people, including young children, lay dead on the streets.
Babies were pounded to death; people were beaten, raped and killed. The Prosecution
further stresses the account of some witnesses, such as Witness 650, who counted 79
bodies in Busurungi after the attack, while FDLR troops reported that over 150 civilians
were killed;?'Witness 694 [REDACTED] was repeatedly raped and beaten by FDLR

soldiers [REDACTED] her eyes pierced, her throat and stomach cut, causing her

1 DCC, para. 55.
2 DCC, para. 54.
23 DCC, paras 54, 101.
24 DCC, para. 56.
25 DCC, para. 56.
26 DCC, para. 57.
27 DCC, para. 91.
28 DCC, para. 68.
9 DCC, para. 68.
20 DCC, para. 68.
2 DCC, para. 69.
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moving foetus to fall out, and her body dismembered and the parts scattered around
after she had been killed;?? and Witness 692, who was captured in Busurungi, taken
into the forest, heavily beaten and repeatedly raped by three FDLR soldiers, who also
[REDACTED] inflicted deep cuts on her legs and left her there to die.?*

128. By the same token, the Prosecution relies on the account of events provided by
Witness 683, who, while trying to escape, was captured by two FDLR soldiers, armed
with machetes, who took turns raping her;?** and that of Witness 656 who [REDACTED]
was raped by FDLR soldiers in the forest.?** The Prosecution also alleges that a man was

[REDACTED]. 24

129. The Prosecution further describes a practice of torture allegedly performed by
the FDLR Lieutenant Mandarine, called gushahura, which consisted of genital
mutilation.?” There is no clear indication of the date on which this act may have been
carried out, but, the allegation appears in a paragraph which describes the alleged
murder of [REDACTED] in March 2009 and which subsequently indicates that
Mandarine participated “in the attack”. In this regard, the Chamber observes that the
Prosecution has, however, identified in Count 1 at least three attacks in Busurungi and
neighbouring villages in late January 2009, on or about 29 April 2009 and on or about 9-
10 May 2009. The Chamber notes that the evidence relied upon by the Prosecution to
substantiate this allegation appears to suggest that the act of genital mutilation was
committed during the alleged attack of 9-10 May 2009 in Busurungi, and, therefore, the

allegation will be analysed only in relation to that attack.

ii. The findings of the Chamber

a. Crimes allegedly committed in Busurungi in late January 2009

#2DCC, paras 70, 81.
23 DCC, paras 70, 81.
24 DCC, para. 81.
#5DCC, para. 81.
26 [REDACTED].
%7 DCC, para. 66.
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Whether the war crime of attacking civilians (Count 1) was committed

130. The Chamber notes that the Prosecution charges in Count 1 an attack on
Busurungi which is alleged to have occurred in late January 2009. Reference to this
attack was also made at the confirmation hearing?® and in the Prosecution’s written
submissions, wherein the Prosecution added the allegation that murder was also
perpetrated during the January attack on Busurungi.?*® The Chamber notes, however,
that the Prosecution has not provided any statement of facts which may offer the

Chamber a sufficient legal and factual basis to analyse this attack.

131. In its analysis of the evidence, the Chamber has found nonetheless that only
Witness 6/BKA-5 mentioned an attack on Busurungi around January or February 2009,
but the Witness did not provide any further details in relation to this attack.?® The
evidence submitted in support of this charge is not sufficient for the Chamber to be
satisfied to the required threshold that the war crime of attack against the civilian
population under article 8(2)(e)(i) of the Statute was committed by FDLR soldiers in

Busurungi and surrounding villages in late January 2009.

b. Crimes allegedly committed in Busurungi and surrounding villages on 3 March or in
March 2009

Whether the war crimes of murder (Count 3) and mutilation (Count 4) were committed

132. Based on the statements of Witnesses 650, 655 and 683 the Chamber is satisfied
that there are substantial grounds to believe that the civilian [REDACTED] was
murdered, although there are some slight differences in relation to the date on which

the murder occurred: Witness 655 says that it happened on 22 February 2009, Witness

248 JCC-01/04-01/10-T-6-CONF-ENG, p. 83, lines 21-4.
29 Prosecution’s written submissions, 1CC-01/04-01/10-448-Red, para. 10. The January 2009 attack in
Busurungi is however not included in the charges in counts 2 or 3 of murder as a crime against humanity or

war crime.
250 EVD-PT-D06-01270, Transcript of Interview of Witness 6/BKA-5, at 0951.
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650 says it was on 3 March 2009 and Witness 683 only says March.?! Witness 683
further states that one of the individuals who buried [REDACTED)] said that “his body
had cuts all over, they had cut off his head and cut off his male parts and put his male

parts in his mouth” .22

133.  The Defence alleges that the Prosecution has not provided sufficient evidence to
demonstrate the participation of FDLR soldiers in the alleged commission of this
crime.” However, the Chamber finds that the evidence submitted by the Prosecution
provides sufficient indicia regarding the identity of the perpetrators. In particular, the
Chamber notes the statement of Witness 650, who indicates that [REDACTED], who
had escaped the attack, reported that the Rwandese soldiers had captured [REDACTED]
and when questioned as to whether [REDACTED] knew the identity of the soldiers,
[REDACTED] responded that [REDACTED] were among them.? The same witness
subsequently identifies these two soldiers as having participated in the alleged FDLR
attack on Busurungi of the 9-10 May 2009.%° Witness 655 confirms that a man who
escaped the attack on [REDACTED] told the villagers that the FDLR were responsible
for the killing.?¢ Similarly, Witness 683 states that the “Interahamwe” or “Rwandese”
began to attack the civilian population in March or April 2009 and reports having heard
about the killing of [REDACTED] at that time.?’ This witness uses the terms
“Rwandese” and “Interahamwe” to refer to the FDLR, including in his description of
the alleged attack on Busurungi of 9-10 May 2009.2 The Chamber is further satisfied
that the FDLR soldiers who killed [REDACTED] did so intentionally and were aware of
the civilian status of the victim. Accordingly, the Chamber is satisfied that there is

sufficient evidence establishing substantial grounds to believe that the crime of murder

1 EVD-PT-OTP-00596, Transcript of Interview of Witness 655, at 0073; EVD-PT-OTP-00597, Transcript of
Interview of Witness 650, at 0112; EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 803.

22 EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 803.

253 JCC-01/04-01/10-T-8-Red2-ENG, p. 40, lines 2-19. See also Defence Final Submissions, p. 39-40.

54 EVD-PT-OTP-00597, Transcript of Interview of Witness 650, at 0112.

%5 Jbid., at 0118.

26 EVD-PT-OTP-00596, Transcript of Interview of Witness 655, at 0073.

37 EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 0803.

238 Jbid., at 0805, para. 28.
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under article 8(2)(c)(i) of the Statute was committed by FDLR soldiers in Busurungi and

surrounding villages in March 2009.

134. The Prosecution does not specifically allege that the acts relied on to support the
charge of mutilation were carried out [REDACTED] was still alive and no evidence is
provided to support the view that he was mutilated before, as opposed to after, he was
killed. Accordingly, the Chamber is not satisfied that there is sufficient evidence
establishing substantial grounds to believe that the crime of mutilation under either
article 8(2)(c)(1)-2 or 8(2)(e)(xi)-1 of the Statute was committed by FDLR soldiers in

Busurungi and surrounding villages in March 2009.

¢. Crimes allegedly committed in Busurungi and surrounding villages on or about 28
April 2009 |

Whether the war crimes of attacking civilians (Count 1), murder (Count 3), mutilation (Count

4), rape (Count 8) and torture (Count 10) were committed

135. No evidence was provided to the Chamber in relation to an attack against the
civilian population in Busurungi on or about 28 April 2009. However, based on the
statements of Witnesses 650, 655 and 683, read together with UN and Human Rights
Watch Reports, the Chamber is satisfied that there are substantial grounds to believe
that three women were found dead near Busurungi, with wounds and signs of rape, as
well as sticks inserted in their private parts.”® There is some discrepancy as to the date
on which this occurred, but the accounts provided by the witnesses and in the reports
are so consistent in their descriptions that they clearly refer to the same events.?® The

details provided by the evidence demonstrate the cruelty the victims suffered: their

259 EVD-PT-OTP-00597, Transcript of Interview of Witness 650, at 0113-4; EVD-PT-OTP-00596, Transcript of
Interview of Witness 655, at 0073-4; EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 803; EVD-
PT-OTP-00344, UNJHRO Report, at 0056, 0058; EVD-PT-OTP-00309, UNHRO Report, at 1172; EVD-PT-OTP-

00343, UNJHRO Report, at 0043-4; EVD-PT-OTP-00282, HRW Report, at 0311.

260 Witness 650 says that this happen on the 28 April 2009 (EVD-PT-OTP-00597, Transcript of Interview of
Witness 650, at 0113-4); Witness 655 says that it was on the 27 February (EVD-PT-OTP-00596, Transcript of
Interview of Witness 655, at 0073-4); Witness 683 says that it happen in March (EVD-PT-OTP-00699,

Transcript of Interview of Witness 683, at 803).
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heads had been cut off,! their necks were broken,?? their skulls were crushed,?? and

their eyes and ears had been pierced with knives.?*

136. The Defence alleges that the Prosecution has not succeeded in demonstrating the
identity of the perpetrators of the violence committed against tﬁese women.?% The
Chamber indeed finds that the evidence submitted by the Prosecution does not provide
any reliable indicia with regard to who the perpetrators were. All of the information
provided by the witnesses in relation to the identity of the perpetrators is either based
on accounts of third parties, or assumptions.?¢ Accordingly, the Chamber cannot find
substantial grounds to believe that the war crimes of attacking civilians under article
8(2)(e)(i) of the Statute, murder under article 8(2)(c)(i) of the Statute, mutilation under
articles 8(2)(c)(i)-2 or 8(2)(e)(xi)-1 of the Statute, rape under article 8(2)(e)(vi) of the
Statute or torture under article 8(2)(c)(i) of the Statute were committed by FDLR soldiers

in Busurungi and surrounding villages on or about 28 April 2009.

d. Crimes allegedly committed in Busurungi and surrounding villages on or about 9-10
May 2009

(i) Whether the war crimes of attacking civilians (Count 1) and murder (Count 3) were

committed

2%t [REDACTED].
22 [REDACTED]; EVD-PT-OTP-00309, UNHRO Report, at 1172,

23 EVD-PT-OTP-00282, HRW Report, at 0311.

264 EVD-PT-OTP-00343, UNJHRO Report, at 0043; EVD-PT-OTP-00309, UNHRO Report, at 1172.
25 JCC-01/04-01/10-T-8-Red2-ENG, p. 38, lines 23-5 and p. 39, lines 1-18.

26 Witness 650 stated that the perpetrators were the “Interhamwe” or “the Rwandese soldiers from the
forest,” explaining they had done this before and [REDACTED], EVD-PT-OTP-00597, Transcript of Interview
of Witness 650, at 0114. Witness 655’s says that a women who escaped the attack said to the villagers, the
attack had been committed by the FDLR, EVD-PT-OTP-00596, Transcript of Interview of Witness 655, at
0073-4, however witness 650, [REDACTED] does not say anything about any women that may have escaped.
A UN Report also attributes the attack to the FDLR but without giving the source of the information, EVD-
PT-OTP-00344, UNJHRO Report, at 0058. Witness 683 did not explain how he knew the crimes had been

committed by the “Interhamwe,” EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 803.
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137. Based on the statements of Witnesses 561, 562, 677, 544, 542, 632 and 672% the
Chamber is satisfied that there are substantial grounds to believe that around March
200978 the FARDC, supported by Mai Mai soldiers attacked the FDLR headquarters
killing Rwandan refugees in Shario or Shalio. In response, the FDLR launched a
retaliatory attack?® against the FARDC/Mai Mai soldiers who were stationed in the

village of Busurungi.?”®

138. About a week before the actual attack,?! Lieutenant Mandarine had sent some
soldiers to Busurungi to conduct a reconnaissance mission.?? During the reconnaissance,
the FDLR identified several FARDC positions within and on the outskirts of the village

of Busurungi.?”? They also discovered that the FARDC’s military positions were located

267 EVD-PT-OTP-00634, Transcript of Interview of Witness 561, at 1519-24; EVD-PT-OTP-00703, Transcript of
Interview of Witness 562, at 1089-90; EVD-PT-OTP-00762, Transcript of Interview of Witness 677, at 0056;
EVD-PT-D06-01290, Transcript of Interview of Witness 544, at 1540; EVD-PT-D06-01291, Transcript of
Interview of Witness 544, at 1545-7; EVD-PT-D06-01292, Transcript of Interview of Witness 544, at 1571-2;
EVD-PT-OTP-00854, summary Statement of Witness 542, at 1236; EVD-PT-D06-01330, Transcript of
Interview of Witness 542, at 2112; EVD-PT-D06-01348, Transcript of Interview of Witness 632, at 0340-1;
EVD-PT-D06-01277, Transcript of Interview of Witness 672 at 0885.

268 Witness 542 states the attack in Shario took place in March 2009, EVD-PT-OTP-00854, summary Statement
of Witness 542, at 1236. Witness 562 says that the planning for the attack in Busurungi started after the
attack to the FDLR by FARDC/Mai Mai in Shario, after a Rwandan civilian was cut into pieces when trying
to get some bananas from Busurungi, EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1085-90.
29 Some witnesses gave a broader explanation regarding the retaliatory aspect of the Busurungi attack, see
EVD-PT-OTP-00597, Transcript of Interview of Witness 650, at 0114-5; EVD-PT-OTP-00596, Transcript of
Interview of Witness 655, at 0072; EVD-PT-D06-01286, Transcript of Interview of Witness 5/BKA-4, at 0064;
EVD-PT-D06-01271, Transcript of Interview of Witness 8/BKA-8, at 0997; EVD-PT-OTP-00738, MONUC
interview with a demobilised FDLR soldier, at 0262.

20 EVD-PT-OTP-00075, Final report of the Group of Experts on the Democratic Republic of the Congo, 23 November
2009, at 0126; EVD-PT-OTP-00282, HRW Report, at 0310-1; EVD-PT-OTP-00309, UNHRO Report, at 1169 and
1172; EVD-PT-OTP-00343, UNJHRO Report, at 0045; EVD-PT-OTP-00041, UN Special Rapporteur on
extrajudicial executions, at 0638; EVD-PT-OTP-00357, UN Report, at 0367-9.

271 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1093; EVD-PT-OTP-00762, summary
Statement of Witness 677, at 0060.

272 EVD-PT-OTP-00633, Transcript of Interview of Witness 561, at 1418; EVD-PT-OTP-00634, Transcript of
Interview of Witness 561, at 1480; EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1090-1;
EVD-PT-OTP-00762, summary Statement of Witness 677, at 0060.

273 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1093-4, 1100-1, 1104-5, describing the
military positions in the village, Witness 562 says that they were “at the outskirts of the village” apart from
“1 particular position which was in the middle of the population”, also “in the primary school, there was a
position there” (at 1093) the school was at the outskirt of Busurungi (at 1094), describes the headquarters of
the FARDC battalion which was working on Busurungi, to be in Omingine (at 1100) which is part of
Busurungi (at 1101). There was another position on the way to Mangeri (at 1101), a small position at the edge
(south) of the village (at 1104), another position in the direction to Biriko (at 1104), another at the north west
of the village (at 1105); EVD-PT-OTP-00632, Transcript of Interview of Witness 561, at 1377-80.

No. ICC-01/04-01/10 60/150 16 December 2011



among the dwellings of the civilian population that was living together with FARDC
and Mai Mai soldiers.?”* Furthermore, Witness 562 [REDACTED] says that the results of
the mission were reported back to the superiors and that “they knew it, they knew even

before [...] they knew that the [...] the civilians were living there.”?>

139. In preparation for the attack, the day before it took place, the FDLR soldiers were
all gathered for a rally at an assembly point in order to receive instructions.?® According
to Witness 562, there were “many, many, many soldiers” at the rally.?” Although
Witnesses 544 and 562 say that the FDLR was the only group involved in the Busurungi
attack, it is clear from the account given by these and other witnesses that Patriotes
Résistants Congolais (PARECO) soldiers?”® and civilians who formed the résistance civile
also participated in the attack.”? Witnesses 561 and 562 explain that all the attackers,
FDLR, PARECO and résistance civile, were gathered together at the rally, received orders,
were briefed by FDLR commanders and all of them launched the attack together as a

single group under the instructions of FDLR commanders. !

24 EVD-PT-OTP-00633, Transcript of Interview of Witness 561, at 1417-8; EVD-PT-OTP-00703, Transcript of
Interview of Witness 562, at 1100; EVD-PT-D06-01277, Transcript of Interview of Witness 672, at 0889-91.

25 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1098.

2% There is some contradiction regarding the name of the place where the soldiers were gathered: Witness
561 refers to Gaseni, EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1341, while other
witnesses refer to Bucanga, EVD-PT-OTP-00762, summary Statement of Witness 677, at 0057; EVD-PT-OTP-
00704, Transcript of Interview of Witness 562, at 1197; EVD-PT-OTP-00703, Transcript of Interview of
Witness 562, at 1134; EVD-PT-D06-01332, Transcript of Interview of Witness 542, at 2153. .
277 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1134.

28 EVD-PT-D06-01292, Transcript of Interview of Witness 544, at 1570; EVD-PT-OTP-00704, Transcript of
Interview of Witness 562, at 1186-7.

27% Group created around March 2007 by fusing several Mai Mai militias and Hutu CNDP deserters, mainly
anti-CNDP rebel group in North Kivu. See EVD-PT-D06-01265, Expert Report Witness 2, at 0019.

20 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1342; EVD-PT-OTP-00632, Transcript of
Interview of Witness 561, at 1376; EVD-PT-OTP-00704, Transcript of Interview of Witness 562, at 1166-9;
EVD-PT-OTP-00705, Transcript of Interview of Witness 562, at 1229; EVD-PT-D06-01278, transcript of
interview, of Witness 672, at 0912.

B1 According to Witness 561, all these attackers were gathered in an assembly point receiving orders from
FDLR leaders in preparation for the attack, EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at
1342-4. Witness 561 says that PARECO soldiers were also in the assembly point with their leader, Colonel
Tambwisa, receiving orders from FDLR commanders, EVD-PT-OTP-00631, Transcript of Interview of
Witness 561, at 1344; EVD-PT-OTP-00632, Transcript of Interview of Witness 561, at 1375. In the same token,
Witness 562, affirms that the résistance civile was briefed by Kalume together with FDLR soldiers in the
assembly point prior to the attack, EVD-PT-OTP-00722, Transcript of Interview of Witness 562, at 1319-21;
PARECO soldiers speak the same way and look the same as FDLR, and “when they come to join the FDLR
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140. The main FDLR commander at the rally was Colonel Kalume.?? There is also
evidence that shows that Colonel Sirus (or Sirusi or Cyrus), Major Fidele, Lieutenant
Colonel Matovu, Captain Vainqueur, Captain Salomon and Lieutenant Mandarine were
also present at the rally, giving orders and briefing the troops.? The orders issued to
the soldiers were to attack the military positions and “push FARDC as far as possible”
in order to guarantee security,? and to prevent the FARDC from killing more Rwandan

civilians.?5

141. The Defence argues that the attack on Busurungi was simply planned as a
military assault on an enemy stronghold in the more general context of a defensive
military campaign.® The Defence also suggests that civilians were killed only as

“collateral damage” .2

142. In the view of the Chamber, the war crime of attacking civilians pursuant to
article 8(2)(e)(i) of the Statute does not presuppose that the civilian population is the
sole and exclusive target of the attack. The crime may be perpetrated in any of the two
following scenarios: (i) when individual civilians not taking direct part in the hostilities
or the civilian population are the sole target of the attack?® or (ii) when the perpetrator
launches the attack with two distinct specific aims: (a) a military objective, within the
meaning of articles 51 and 52 of the Protocol Additional to the Geneva Conventions of
12 August 1949 (“the AP I"); and simultaneously, (b) the civilian population or individual

civilians not taking direct part in the hostilities. ®* The latter scenario must be

they are all FDLR” and receive orders from FDLR command, EVD-PT-OTP-00709, Transcript of Interview of
Witness 562, at 1191 and 1194 respectively.

282 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1135.

283 EVD-PT-D06-01314, Transcript of Interview of Witness 528, at 1192; EVD-PT-OTP-00631, Transcript of
Interview of Witness 561, at 1340-53; EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1127-8.
24 EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1136; EVD-PT-OTP-00704, Transcript of
Interview of Witness 562, at 1152.

25 EVD-PT-D06-01330, Transcript of Interview of Witness 542, at 2118.

286 [CC-01/04-01/10-T-7-Red2-ENG, p. 70, lines 22-24.

27 JCC-01/04-01/10-T-7-Red2-ENG, p. 71, lines 3-10.

288 See Katanga Decision, para. 272.

29 See Katanga Decision, para. 273. According to this scenario, a “crime is committed when an attack is
launched against a village which has significant military value because of its strategic location and when the
village contains two distinct targets: (i) the defending forces of the adverse or hostile party in control of the
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distinguished from situations where, in violation of the principle of proportionality, a
disproportionate attack is intentionally launched with the specific aim of targeting a
military objective, with the awareness that incidental loss of life or injury to civilians
will or may occur as a result of such an attack.*® In such a case, the targeting of the
civilian population is not the aim of the attack but only an incidental consequence

thereof.

143. The Chamber further notes that reprisals against the civilian population as such,
or individual civilians, are prohibited in all circumstances, regardless of the behaviour
of the other party, since “no circumstances would legitimise an attack against civilians

even if it were a response proportionate to a similar violation perpetrated by the other

p arty’ 4 .291

144. In the case at hand, the Chamber finds that the evidencé provides substantial
grounds to believe that the FDLR soldiers were directly ordered to take revenge on both
civilians and soldiers,?? as the name of the operation, i.e. “eye for eye”, also suggests.?
The orders for the attack were clear: “everything which has breath shouldn’t be there at
all.”?* Orders were given: “destroy everything, because everybody who was considered
as [their] enemy,”?® “we don’t want to hear anything, anybody there, anything in

Busurungi,”? and “everything that moves should be killed.”?” The soldiers were then

village (that is, when only the defeat of these forces would permit the attacking party to seize control of the
village); and (ii) the civilian population of the village, if its allegiance is with the adverse or hostile party in
control of the village thus leading the attacking forces to consider the ‘destruction’ of that civilian population

as the best method for securing control of the village once it has been seized.”

20 See J. Henckaerts and L. Doswald-Beck. International Committee of the Red Cross, Customary International
Humanitarian Law, Volume I: Rules (Cambridge University Press, 2005), pp. 46-50; H. Olasolo, Unlawful Attacks
in Combat Situations (Martinus Nijhoff Publishers, 2008), p. 85. The Rome Statute includes such a violation of
the principle of proportionality in the provision of article 8(2)(b)(iv) which is applicable to international
armed conflict. Although the rule of proportionality is recognised as a norm of customary international law
applicable in both international and non-international armed conflicts, the Statute does not provide any

provision equivalent to article 8(2)(b)(iv) in relation to non-international armed conflicts.

21 ICTY, Trial Chamber, Prosecutor v. Milan Marti¢, “Decision”, 8 March 1996, IT-95-11-Ré61, para. 15.
2 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1345-6.

23 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1350.

24 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1350.

25 EVD-PT-OTP-00707, Transcript of Interview of Witness 562, at 1353.

26 EVD-PT-OTP-00707, Transcript of Interview of Witness 562, at 1356.
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expected to kill anyone they met because the enemy had not shown any pity on them.?®
They were also ordered to destroy everything in the village,® and to “annihilate the
whole place [...] as a sign to [...] Congolese.”*® They were to set fire to the village and
houses! in order to force the population to flee.® Some witnesses say that no
instructions were given prior to the attack in relation to the treatment of civilians.3®
While some witnesses deny that there was an intention to attack civilians,®* other
witnesses explain that the orders to kill were generalised and directed at the “enemy”
without any distinction being made between combatants and civilians.3®® Witness 562

affirms that the FDLR made no distinction between the Congolese army and civilians as

27 EVD-PT-D06-01303, Transcript of Interview of Witness 562, at 0132 and 0141,

2% EVD-PT-D06-01291, Transcript of Interview of Witness 544, at 1548.

29 EVD-PT-OTP-00632, Transcript of Interview of Witness 561, at 1381-2.

%0 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1350.

%1 EVD-PT-OTP-00632, Transcript of Interview of Witness 561, at 1382; EVD-PT-D06-01314, Transcript of
Interview of Witness 528, at 1178-80; EVD-PT-OTP-00854, summary Statement of Witness 542, at 1240.
Witness 562 contradicts himself. He first states that the order to burn houses was not given prior to the
attack but rather, during it and was directed only at the houses occupied by the Mai Mai, EVD-PT-OTP-
00704, Transcript of Interview of Witness 562, at 1212-4, but later he states that at the rally Kalume ordered
them to set fire to the entire village, EVD-PT-OTP-00707, Transcript of Interview of Witness 562, at 1315.

%2 EVD-PT-D06-01292, Transcript of Interview of Witness 544, at 1564. Some witnesses mention that burning
the houses was a task assigned particularly to the Rwandan civilians taking part in the attack on the side of
the FDLR (résistance civile), EVD-PT-OTP-00632, Transcript of Interview of Witness 561, at 1382; or to a
specific group of soldiers, EVD-PT-D06-01314, Transcript of Interview of Witness 528, at 1180.

%3 EVD-PT-OTP-00762, summary Statement of Witness 677, at 0058; EVD-PT-D06-01291, Transcript of
Interview of Witness 544, at 1348; EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1136; EVD-
PT-OTP-00704, Transcript of Interview of Witness 562, at 1163; EVD-PT-OTP-00707, Transcript of Interview
of Witness 562, at 1317. Witness 544 says that no instruction had been given to attack the wives of the
militaries who lived in Busurungi with them, EVD-PT-D06-01292, Transcript of Interview of Witness 544, at
1568.

3¢ EVD-PT-D06-01277, Transcript of Interview of Witness 672, at 0883.

%5 EVD-PT-D06-01291, Transcript of Interview of Witness 544, at 1548; EVD-PT-OTP-00762, summary
Statement of Witness 677, at 0058; EVD-PT-D06-01292, Transcript of Interview of Witness 544, at 1564; EVD-
PT-OTP-00707, Transcript of Interview of Witness 562, at 1317, 1353 and 1356. Witness 528, a former FDLR
soldier who took part in the attack, states that he received orders not to fight against civilians EVD-PT-D06-
01314, Transcript of Interview of Witness 528, at 1192. However, he contradicts himself saying also that he
did not expect to find civilians in the village and received no order as regarding how to act if there were
civilians, EVD-PT-D06-01314, Transcript of Interview of Witness 528, at 1175. Witness 542 also says he had
received order from Sirus not to attack the civilians, EVD-PT-D06-01330, Transcript of Interview of Witness
542, at 2120, but he also states that there were indiscriminate orders to burn all houses, EVD-PT-OTP-00854,
summary Statement of Witness 542, at 1240 and that there were people inside the houses which were
burned, EVD-PT-D06-01332, Transcript of Interview of Witness 542, at 2159, that they shot anything that
moved and went to every house, EVD-PT-OTP-00854, Transcript of Interview of Witness 542, at 1239, and
that civilians were killed because they were mixed with soldiers, EVD-PT-OTP-00854, Transcript of
Interview of Witness 542, at 1239.
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“they considered them [to be] all the same”.>® Witness 677 says that the Congolese
population on the side of the FARDC was considered to be the enemy.*” UN and
Human Rights Watch Reports further corroborate the allegation that the civilian
population was targeted by the attack.’® The Chamber is accordingly satisfied that there
are substantial grounds to believe that the attack targeted both the military objectives
(several FARDC positions within and on the outskirts of the village) and the civilian

population or individual civilians not taking direct part in the hostilities.

145. In light of the evidence submitted by the Prosecution, the Chamber finds
substantial grounds to believe that, during the night of 9-10 May 2009,*® the FDLR®"®
launched an attack on Busurungi and its surroundings, "' which started at

approximately 2h00%?2 and lasted until the following morning.*®

%6 EVD-PT-OTP-00707, Transcript of Interview of Witness 562, at 1317.

%7 EVD-PT-OTP-00762, summary of Statement of Witness 677, at 0059-60.

38 EVD-PT-OTP-00738, MONUC interview with a demobilised FDLR soldier, at 0262 ; EVD-PT-OTP-00041,
UN Special Rapporteur on extrajudicial executions, at 0638; EVD-PT-OTP-00282, HRW Report, at 0299, 0311;
EVD-PT-OTP-00309, UNHRO Report, 28 May 2009, at 1173.

39 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1340; EVD-PT-OTP-00762, summary
Statement of Witness 677, at 0056; EVD-PT-OTP-00596, Transcript of Interview of Witness 655, at 0074; EVD-
PT-OTP-00743, summary Statement of Witness 694, at 1167; EVD-PT-OTP-00699, Transcript of Interview of
Witness 683, at 0803; EVD-PT-OTP-00594, Transcript of Interview of Witness 656, at 0028; EVD-PT-OTP-
00707, Transcript of Interview of Witness 562, at 1365. EVD-PT-OTP-00039, Press article, at 0322; EVD-PT-
OTP-00041, UN Special Rapporteur on extrajudicial executions, at 0638; EVD-PT-OTP-00357, UN Report, at 0367;
EVD-PT-OTP-00075, Final report of the Group of Experts on the Democratic Republic of the Congo, 23 November
2009 at 0126; EVD-PT-OTP-00282, HRW Report, at 0258, 0309; EVD-PT-OTP-00290, at 0706; EVD-PT-OTP-
00729, at 1596. EVD-PT-OTP-00344, UNJHRO Report, at 0053. EVD-PT-OTP-00038, AFP article, at 0319.
EVD-PT-OTP-00033, Report, at 0490.

310 Many witnesses confirm that the attack in question was directed by the FDLR, including former FDLR
members who participated in the attack. See EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at
1339; EVD-PT-OTP-00762, summary Statement of Witness 677, at 0056; EVD-PT-D06-01291, Transcript of
Interview of Witness 544, at 1550; EVD-PT-OTP-00703, Transcript of Interview of Witness 562, at 1126-8;
EVD-PT-D06-01286, Transcript of Interview of Witness 5/BKA-4, at 0066; EVD-PT-D06-01268, Transcript of
Interview of Witness 7/BKA-7, at 0895; EVD-PT-D06-01313, Transcript of Interview of Witness 528, at 1159;
EVD-PT-OTP-00854, summary Statement of Witness 542, at 1237; EVD-PT-OTP-00075, Final report of the
Group of Experts on the Democratic Republic of the Congo, 23 November 2009, at 0127.

311 For the location of the military targets the attack included locations in the outskirts of the village, See EVD-
PT-OTP-00703, Transcript of Interview of Witness 562, at 1140-2; EVD-PT-OTP-00632, Transcript of
Interview of Witness 561, at 1377-88; EVD-PT-OTP-00309, UNHRO Report, at 1173; EVD-PT-OTP-00343,
UNJHRO Report, at 0039, 0046.

12 EVD-PT-OTP-00633, Transcript of Interview of Witness 561, at 1424; EVD-PT-OTP-00594, Transcript of
Interview of Witness 656, at 0029; EVD-PT-D06-01291, Transcript of Interview of Witness 544, at 1550 and
1555; EVD-PT-OTP-00704, Transcript of Interview of Witness 562, at 1162 and 1199; EVD-PT-D06-01286,
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146. According to Witnesses 561 and 528, five hundred soldiers participated in the
attack.®* A UN report estimated that there were about four hundred soldiers.*> Witness

562, who participated in the attack, says that the FDLR brought heavy weapons.*'¢

147. Witness 562 states that certain Congolese civilians had weapons and engaged in
fighting against the FDLR.*” The testimony of insider witnesses demonstrates that there
was a prevalent belief within the FDLR that the population of Busurungi was
supporting the FARDC?*® and would provide the Congolese forces with information on

the FDLR positions after the attack if they were not chased away from the area.”

148.  As highlighted in the Abu Garda Confirmation Decision, there is no customary or
treaty law definition of what constitutes direct participation in hostilities,*® although

useful guidance is provided by the International Committee of the Red Cross

Transcript of Interview of Witness 5/BKA-4, at 0064-5; EVD-PT-D06-01268, Transcript of Interview of
Witness 7/BKA-7, at 0895; EVD-PT-D06-01271, Transcript of Interview of Witness 8/BKA-8, at 0996, EVD-
PT-D06-01313, Transcript of Interview of Witness 528, at 1163; EVD-PT-OTP-00762, summary Statement of
Witness 677, at 0060; EVD-PT-OTP-00854, summary Statement of Witness 542, at 1239; EVD-PT-OTP-00309,
UNHRO Report, at 1173; EVD-PT-OTP-00343, UNJHRO Report, at 0046. There are slight contradictions in
other sources. A report indicates that the fighting started at 1h00, EVD-PT-OTP-00729, Report How the
fighting came to Busurungi, at 1596. A UN report mentions it started at 1h30, EVD-PT-OTP-00344, UNJHRO
Report, at 0053.

313 EVD-PT-OTP-00633, Transcript of Interview of Witness 561, at 1425-6 and 1438-40; EVD-PT-D06-01291,
Transcript of Interview of Witness 544, at 1550; EVD-PT-OTP-00704, Transcript of Interview of Witness 562,
at 1162; EVD-PT-OTP-00705, Transcript of Interview of Witness 562, at 1221; EVD-PT-D06-01286, Transcript
of Interview of Witness 5/BKA-4, at 0066; EVD-PT-D06-01268, Transcript of Interview of Witness 7/BKA-7, at
0895; EVD-PT-D06-01314, Transcript of Interview of Witness 528, at 1174; EVD-PT-OTP-00854, summary
Statement of Witness 542, at 1239; EVD-PT-OTP-00762, summary Statement of Witness 677, at 0060.

314 EVD-PT-OTP-00631, Transcript of Interview of Witness 561, at 1341; EVD-PT-D06-01313, Transcript of
Interview of Witness 528, at 1162.

315 EVD-PT-OTP-00343, UNJHRO Report, at 0039.

316 EVD-PT-OTP-00704, Transcript of Interview of Witness 562, at 1192-3; EVD-PT-OTP-00707, Transcript of
Interview of Witness 562, at 1326.

317 EVD-PT-OTP-00704, Statement of Witness 562 at 1209-12; EVD-PT-OTP-00705, Statement of Witness 562
at 1219. Wintess 562, mentioned there were also Mai-Mai soldiers in Busurungi (EVD-PT-OTP-00704,
Statement of Witness 562 at 1190). He said that, when the government soldiers had left, they started fighting
against the Mai-Mai (EVD-PT-OTP-00705, Statement of Witness 562 at 1219). However, the witness later
recognises that the houses occupied by the Mai Mai were the minority (EVD-PT-OTP-00709, Statement of
Witness 562 at 1204-5) and that, in response to the attack, FDLR soldiers started firing at every house (EVD-
PT-OTP-00704, Statement of Witness 562 at 1209).

318 EVD-PT-OTP-00699, Statement of Witness 683 at 803.

319 EVD-PT-D06-01325, Statement of Witness 559/BKA-1 at 1787.

30 Abu Garda Decision, para. 80.
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(“ICRC”).32 However, loss of protection is only clear when a civilian uses weapons or
other means to commit violence against human or material enemy forces, unless in self-
defence. Further, practice indicates that supplying food and shelter and sympathising
with one belligerent party is an insufficient reason to deny civilians protection against
attack.*? The term “civilian” in accordance with article 50(1) of the AP I, applies to
anyone who is not a combatant, and in case of doubt, the person shall be considered to
be a civilian. Additionally, a civilian population comprises all civilians as opposed to
members of armed forces and any other legitimate combatants. Further, pursuant to
article 50(3) of the AP I, the presence within the civilian population of individuals who
do not fit within the definition of civilians does not deprive the entire population of its
civilian character.?® Yet, civilians may lose protection only for such a time as they take
direct part in hostilities or combat-related activities and not permanently.* Further, the
protection does not cease if such persons only use armed force in the exercise of their

right to self-defence.’®

321 See ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law, (2008), pp. 995-996. The ICRC states that “in order to qualify as direct participation in
hostilities, a specific act must meet the following cumulative criteria: (a) be likely to affect adversely military
operations or military capacity of a party to an armed conflict or, alternatively, to inflict death, injury or
destruction on persons or objects protected against direct attack (threshold of harm); (b) there must be a
direct causal link between the act and the harm likely to result either from that act, or from a coordinated
military operation of which that act constitutes an integral part (direct causation); [and] (c) the act must be
specifically designated to directly cause the required threshold of harm in support of a party to the conflict
and to the detriment of another (belligerent nexus).” See also Y. Dinstein, The Conduct of Hostilities under the
Law of International Armed Conflict, (Cambridge University Press, 274 ed., 2011), p. 149.

32 See ICRC, Protecting Civilians in 21%-Century Warfare, Target selection, Proportionality and Precautionary
Measures in Law and Practice (The Netherland Red Cross, 2001), p. 13. The ICRC recalls the distinction
between “direct” and “indirect” participation advanced by the Inter-American Commission on Human
Rights in a Report on Human Rights in Colombia in which it stated that: “Civilians whose activities merely
support the adverse party’s war or military effort or otherwise only indirectly participate in hostilities
cannot on these grounds alone be considered combatants. This is because indirect participation, such as
selling goods to one or more of the armed parties, expressing sympathy for the cause of one of the parties or,
even more clearly, failing to act to prevent an incursion by one of the armed parties, does not involve acts of
violence which pose an immediate threat of actual harm to the adverse party.” See also Henckaerts and
Doswald-Beck, pp. 22-24.

33 See Abu Garda Decision, para. 79; Katanga Decision, fn. 366-368; Bemba Decision, para. 78; see also ICTY,
Prosecution v. Dragoljub Kunaragc, et al., “Judgement”, 22 February 2001, IT-96-23/1-T, (“Kunarac T]”), para.
425.

324 Dérmann, op. cit., p. 454.

35 Abu Garda Decision, para. 83.
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149. In the case at hand, the evidence demonstrates that during the attack and even
after the FARDC and Mai Mai were chased away,*® civilians were killed by being
directly fired upon, cut into pieces with hooks and machetes or burnt alive inside their
homes. Witness 561 saw several corpses of civilians, including women and children.??
Witness 683 saw civilians being slaughtered and about forty dead bodies lying in the
village; the burnt bodies were too many to count.®”® Witness 562 saw civilians being
killed with machetes or burned in houses after the Congolese soldiers had been chased
away from the village.*” Witnesses 561 and 562 could hear people crying and shouting
for help from inside the houses.®® Two days after the attack, Witness 562 went to
Busurungi on patrol and saw around thirty-five or forty corpses of civilians, including
women and children, some of which were burnt, cut into pieces or with skulls-broken;*!
there was nobody alive in the village, the witness says.>*2 Witness 650 counted seventy-
nine bodies of adults and children who had been burnt alive in their houses, had
gunshot wounds or had been cut with machetes.*® He said that some bodies were at the
doors of the houses, as people had been locked inside.?* Witness 5/BKA-4 states that
many civilians were killed, that there were people in most houses and that all houses
were attacked.®> Witness 7/BKA-7 saw about twenty dead civilians the day after the
attack.®¢ According to Witnesses 544 and 562, civilians who tried to escape from their

burning houses were shot at.*¥ Witnesses 544 and 528 both said that the wives of

36 EVD-PT-D06-01303, Transcript of Interview of Witness 562, at 0131; EVD-PT-OTP-00707, Transcript of
Interview of Witness 562, at 1360.

37 EVD-PT-OTP-00633, Transcript of Interview of Witness 561, at 1441-2.

328 EVD-PT-OTP-00699, Transcript of Interview of Witness 683, at 0804-6.

829 EVD-PT-D06-01303, Transcript of Interview of Witness 562, at 0131-4.

30 EVD-PT-D06-01303, Transcript of Interview of Witness 562, at 0132; EVD-PT-OTP-00633, Transcript of
Interview of Witness 561, at 1437.

31 EVD-PT-OTP-00705, Transcript of Interview of Witness 562, at 1231-2, 1241-3, 1255-8; EVD-PT-OTP-00707,
Transcript of Interview of Witness 562, at 1339-40; EVD-PT-D06-01303, Transcript of Interview of Witness
562, at 0132.

32 EVD-PT-OTP-00705, Transcript of Interview of Witness 562, at 1247.

33 EVD-PT-OTP-00597, statement of interview of Witness 650, at 0118-9.

3% EVD-PT-OTP-00597, statement of interview of Witness 650, at 0119.

35 EVD-PT-D06-01286, Transcript of Interview of Witness 5/BKA-4, at 0064-5.

3% EVD-PT-D06-01268, Transcript of Interview of Witness 7/BKA-7, at 0895.

37 EVD-PT-D06-01291, Transcript of Interview of Witness 544, at 1551; EVD-PT-D06-01303, Transcript of
Interview of Witness 562, at 0133.
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soldiers living in Busurungi were also killed.**® Witnesses 694, 5/BKA-4 and 632, as well
as press articles, NGO and UN Reports also confirm that civilians were killed during
the attack.3® In light of the extensive evidence submitted by the Prosecution, the
Chamber is satisfied that there are substantial grounds to believe that individual
civilians not taking direct part in the hostilities were intentionally killed during and in
the aftermath of the attack in Busurungi and surrounding villages on or about 9-10 May

2009.

150. Witness 561 states that, after the attack, the troops gathered again at the assembly

point and were congratulated by Sirus, who said the objective had been achieved.3

151. In light of the foregoing, the Chamber is satisfied that there are substantial
grounds to believe that the attack on Busurungi and surrounding villages on or about 9-
10 May 2009 was launched by the FDLR with the aim of targeting both military
objectives (FARDC positions in the village and surroundings) and the civilian
population or individual civilians not taking direct part in the hostilities. The Chamber
is further satisfied that the FDLR soldiers who took part in the attack were aware of the
civilian status of the victims and intended to attack the civilian population or individual
civilians not taking direct part in the hostilities since they were considered enemies. The
Chamber therefore finds substantial grounds to believe that the war crimes of attacking
civilians under article 8(2)(e)(i) of the Statute and murder under article 8(2)(c)(i) of the
Statute were committed by the FDLR troops in Busurungi and surrounding villages on

or about 9-10 May 2009.
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(i) Whether the war crime of mutilation (Count 4) was committed

152. Although in the charges the Prosecution does not provide any concrete
indication as to the acts that, in his view, would amount to the war crime of mutilation,
in its LoE the Prosecution identifies the following pafagraphs of the DCC, and the
supporting evidence thereof, as providing the facts that would amount to the

constitutive elements of the war crime of mutilation:

() [REDACTED].* [REDACTED].*2

(ii) Witness 694 saw [REDACTED] raped, beaten, eviscerated (including the foetus
of her unborn child), and dismembered.*? They pierced her eyes and cut her
throat with the bayonet of their guns, and cut open her pregnant stomach,
causing her moving foetus to fall out,* as she was six months pregnant.3®> After
killing her, the FDLR dismembered her body parts with machetes and threw
them around,?*¢ [REDACTED].3

(iii) A demobilised FDLR insider told the Prosecution that FDLR Lijeutenant
MANDARINE, a notorious FDLR torturer who participated in the attack,
boasted to the witness about having performed gushahura, a term used to
describe genital mutilation, while at Busurungi.3#

153. The only piece of evidence provided by the Prosecution in support of the
allegation that [REDACTED)] is the testimony of Witness 692, the account of whom the
Prosecution has indicated may be unreliable.** As indicated in paragraph 42 above, the
Chamber will not use the statement of Witness 692 to support any of its findings. Since

the Prosecution has not provided any further evidence in support of this allegation the

Chamber will not analyse it.

31 [REDACTED].

2 [REDACTED].

#3DCC, para. 56.

34 DCC, paras 70 and 81.

35 DCC, para. 81.

36 DCC, para. 70.
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154. In relation to the Prosecution’s allegations based on the account of witness 694,
the Chamber stresses, at the outset, that the acts allegedly inflicted on the body of
Witness 694 [REDACTED] after she was killed cannot amount to the war crime of
mutilation which presupposes an act committed against a person and not a dead body.

This conduct will, therefore, not be analysed under the charge of mutilation.

155. Witness 694 describes how [REDACTED] during the attack of the 9-10 May in
Busurungi and [REDACTED] found by five “Hutu soldiers” who “grabbed
[REDACTED] by her arm [pulling] her away [REDACTED].”%° The Witness further
describes that after [REDACTED] was raped and beaten, she “was crying and they
pierced her eyes with the bayonet of their guns. When they finished with that, they cut
her throat with a bayonet. Then they cut her stomach with a machete. They cut it
enough that it fell open [...][REDACTED] was five or six months pregnant [...] when

they cut her, blood came out, and something else came out of her that was moving.”3

156. The allegation that pregnant women had their stomachs cut open and the
foetuses removed from their bodies during the attack in Busurungi is also supported by
a Human Rights Watch Report.®? Witness 683 further states having seen people with

cuts on their breasts, heads or arms, or with their heads split open.®*

157.  In relation to the Prosecution’s allegation that during the 9-10 May 2009 attack in
Busurungi men’s genitals were also mutilated, Witness 561, who participated in the
attack states that he heard from Lieutenant Mandarine of the FDLR at the assembly
point after the attack, that he had removed male genital organs.®* Witness 562 says that
Mandarine was “behaving like an animal. He was [...] just killing and sometimes [...]

he would just take a part of [a victim’s] body organ.”** The witness claims to have seen

30 EVD-PT-OTP-00743, summary Statement of Witness 694, at 1168.

351 EVD-PT-OTP-00743, summary Statement of Witness 694, at 1169.
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Mandarine “holding the penises of the people whom he had killed.”3% Witness 561 also
states that, when the troops gathered after the attack, he heard that some people from
the résistance civile, who as found in paragraph 139 above were under the command of

the FDLR, had cut off men’s genitals'and spread them in the village.®”

158. The Defence alleges elsewhere that the Prosecution could not prove that acts of
mutilation were committed before or after the death of the victims.3® The Chamber
however finds that the evidence provides substantial grounds to believe that at least
some of the acts of mutilation were perpetrated when the victims were still alive. For
example, Witness 694 describes how the acts of mutilation that eventually caused the
death of [REDACTED] started while [REDACTED] was crying” and therefore still

alive.®®

159. In relation to the status of the victims, Witness 672, a former FDLR member who
was not present during the attack, says that he heard that Mandarine had cut off the
sexual organs of soldiers during the attack in Busurungi.*? It is unclear whether or not
such soldiers were hors de combat, but it appears more likely that they were. Witness 562,
who also participated in the attack, explains that he could not be sure whether
Mandarine was mutilating civilians or soldiers, but assumed it was civilians because
there were no FARDC soldiers anymore in the village when he saw Mandarine holding
a penis.*' Furthermore, Witness 694 [REDACTED] was indeed a civilian inhabitant of
the village.*? The Chamber is further satisfied that the FDLR soldiers who committed
those acts of mutilation did so intentionally and were aware of the civilian status of the

victims.
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160. In light of the above, the Chamber finds substantial grounds to believe that the
war crime of mutilation under article 8(2)(c)(i)-2 of the Statute was committed by the
FDLR troops in Busurungi and surrounding villages on or about 9-10 May 2009. The
Prosecution charges the war crime of mutilation in the alternative under article
8(2)(c)(i)-2 or article 8(2)(e)(xi)-1. Since the Chamber has already found substantial
grounds to believe that the elements of the crime under article 8(2)(c)(1)-2 of the Statute

are fulfilled, it will not analyse the same offence under article 8(2)(e)(xi)-1 of the Statute.

(iii) Whether the war crime of rape (Count 8) was committed

161. Although most of the insider witnesses deny having seen any instance of rape
during the attack on Busurungi on 9-10 May 2009 or being aware of any such acts,®?
Witnesses 656 and 683 report being raped during and after the attack.’* Witness 694
further describes the brutal way in which [REDACTED] was raped.*’ Insider Witnesses
562 and 4/BKA-3 also confirm that rape was committed by the FDLR during the attack
on Busurungi on 9-10 May 2009.3% Moreover, Witness 650, who was present during the
attack, refers to the case of a woman [REDACTED] by the FDLR during the attack and
raped [REDACTED].*’ A Human Rights Watch Report also provides information of

rape and sexual violence committed during the attack.>*

162. Witness 656 identifies her attackers as Rwandan soldiers speaking Kinyarwanda,

who were called FDLR.*® She also “recognized one of the soldiers in the forest because
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