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as reflected in article 8(2)(e)(vii) of the Statute. In the view of the Chamber, the 

direct/active participation in hostilities of children under the age of 15 years must be 

assessed in the light of this specific prohibition. Accordingly, the mere membership 

of children under the age of 15 years in an armed group cannot be considered as 

determinative proof of direct/active participation in hostilities, considering that their 

presence in the armed group is specifically proscribed under international law in the 

first place. Indeed, to hold that children under the age of 15 years lose the protection 

afforded to them by IHL merely by joining an armed group, whether as a result of 

coercion or other circumstances, would contradict the very rationale underlying the 

protection afforded to such children against recruitment and use in hostilities. 

79. Nonetheless, in the view of the Chamber, children under the age of 15 years lose 

the protection afforded by IHL only during their direct/active participation in 

hostilities. That said, the Chamber clarifies that those subject to rape and/or sexual 

enslavement cannot be considered to have taken active part in hostilities during the 

specific time when they were subject to acts of sexual nature, including rape, as 

defined in the relevant Elements of Crimes.317 The sexual character of these crimes, 

which involve elements of force/coercion or the exercise of rights of ownership, 

logically preclude active participation in hostilities at the same time.318 

80. Accordingly, the Chamber finds that UPC/FPLC child soldiers under the age of 

15 years continue to enjoy protection under IHL from acts of rape and sexual 

slavery, as reflected in article 8(2)(e)(vi) of the Statute. The Chamber is, therefore, not 

barred from exercising jurisdiction over the crimes in counts 6 and 9.  

81. The crimes under counts 6 and 9 are demonstrated by the following findings of 

the Chamber. Witness P-0758, aged 13 at the time,319 was abducted by UPC/FPLC 

soldiers in or around July-August 2002320 and raped in several UPC/FPLC camps, 

including Lingo camp, where she underwent training.321 The rapes continued 

throughout her training which lasted around 3 months.322 Two other girls, one aged 
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(ii) counts 15 and 16 during the Non-International Armed Conflict; 

 

ordering, pursuant to article 25(3)(b) of the Statute, for the crimes 

committed and set forth in: 

(i) counts 1 to 5, 10 to 13 and 17 during the First Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute;  

(ii) counts 1 to 5, 7, 8, 10 and 11 during the Second Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute; 

(iii) count 16 during the Non-International Armed Conflict; 

 

inducing, pursuant to article 25(3)(b) of the Statute, for the crimes 

committed and set forth in: 

(i) counts 1 to 5, 10 to 13 and 17 during the First Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute; 

(ii) counts 1 to 5, 7, 8, 10 and 11 during the Second Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute; 

(iii) count 16 during the Non-International Armed Conflict; 

 

contributing to the commission or attempted commission of crimes by a 

group of persons acting with a common purpose in any other way, 

pursuant to article 25(3)(d) of the Statute, in respect of:  

(i) counts 1 to 5, 10 to 13, 17 and 18 during the First Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute; 

(ii) counts 1 to 5, 7, 8, 10 to 13, 17 and 18 during the Second Attack, 

including the acts of attempted murder in conformity with article 

25(3)(f) of the Statute; 

(iii) counts 6, 9 and 14 to 16, during the Non-International Armed 

Conflict; 

 

acting as a military commander, pursuant to article 28(a) of the Statute, 

for the crimes committed and set forth in:  

(i) counts 1 to 5, 10 to 13, 17 and 18 during the First Attack, including 

the acts of attempted murder in conformity with article 25(3)(f) of 

the Statute; 

(ii) counts 1 to 5, 7, 8, 10 to 13, 17 and 18 during the Second Attack, 

including the acts of attempted murder in conformity with article 

25(3)(f) of the Statute; 
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Control Over an Organised and Hierarchal Apparatus of Power and Execution of 

the Crimes by Almost Automatic Compliance with the Orders 

118. Based on the evidence presented, the Chamber finds that the remaining three 

objective elements pertaining to indirect co-perpetration have also been fulfilled. 

119. As described in more detail above, the UPC was a structured political 

organisation and the FPLC functioned as a fully-fledged military force.498 In these 

circumstances, the Chamber considers that, for the same reasons, the UPC/FPLC 

constituted an organised and hierarchical apparatus of power. The Chamber further 

specifies that the active recruitment pursued by the UPC/FPLC499 ensured that it had 

fungible individuals capable of being replaced by others.500 

120. Moreover, the Chamber concludes that Mr. Ntaganda had control over the 

UPC/FPLC and that his orders were complied with almost automatically. 

Mr. Ntaganda was appointed Deputy Chief of Staff at the beginning of September 

2002501 and officially became Chief of Staff in December 2003.502 He was considered to 

be the military expert in the UPC/FPLC503 and, accordingly, had significant military 

responsibilities, such as developing and implementing military strategies504 and 

securing weapons from, inter alia, Rwanda.505 In addition, Mr. Ntaganda routinely 

issued instructions to subordinates506 and specifically insisted on compliance with 

his orders.507 He also ensured respect for discipline by ordering the arrest and 

imprisonment of disobedient subordinates508 and went as far as personally 

shooting509 or ordering the execution510 of insubordinate UPC/FPLC members. 

Subjective Elements 

121. The Chamber recalls that, in order to attribute criminal responsibility to 

Mr. Ntaganda for the crimes set out in the counts above, the following subjective 

elements,511 must also be met:  
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124. The Chamber further finds that, in relation to the Second Attack, Mr. Ntaganda 

acted with dolus directus in the second degree.520 He knew that the crimes against 

humanity in counts 1, 4, 7, and 12 would be the almost inevitable outcome of the 

implementation of the common plan. More specifically, following the commission of 

these crimes in the course of the First Attack: (i) Mr. Ntaganda participated in the 

preparation of the Second Attack;521 (ii) directed the fighting from Bunia;522 and (iii) his 

criminal instructions issued at the Mabanga parade remained applicable to the 

Second Attack.523 

125. Moreover, the Chamber finds that Mr. Ntaganda was also aware of the factual 

circumstances that established the lawfulness of the presence of the civilians in the 

locations covered by the First Attack and the Second Attack (count 12). The evidence 

shows that these locations were regularly inhabited by persons of different 

ethnicities524 and there is no indication in the evidence that their presence was 

unlawful.525 

126. The Chamber further specifies that Mr. Ntaganda acted with discriminatory 

intent, in respect of the First Attack and the Second Attack (count 10). Mr. Ntaganda 

repeatedly expressed hostility towards the non-Hema, in particular the Lendu 

group,526 and sought to attack a particular part of the civilian population on ethnic 

grounds by way of the crimes specified above.  

Mens Rea for War Crimes Committed in the First Attack and the Second Attack 

127. Based on the evidence, the Chamber finds that Mr. Ntaganda was aware of the 

factual circumstances that established the existence of the Non-International Armed 

Conflict527 and that he fulfils the other subjective elements concerning the commission 

of the war crimes contained in: (i) counts 2, 3, 5, 11, 13, 17 and 18 in the First Attack; 

and (ii) counts 2, 3, 5, 8, 11, 13 and 18 with regard to the Second Attack. Moreover, 

the Chamber clarifies that Mr. Ntaganda also fulfils the specific subjective elements 

related to counts 3, 11 and 17.528 

ICC-01/04-02/06-309 09-06-2014 46/98 EC PT



 
 

No. ICC-01/04-02/06 47  9 June 2014 

128. With regard to the First Attack, the Chamber finds that Mr. Ntaganda acted 

with dolus directus in the first degree in respect of the crimes set forth in counts 2, 3, 

5, 11, 13 and 17. As described above,529 Mr. Ntaganda issued instructions concerning 

acts of murder,530 displacement of civilians,531 as well as rape532 (counts 2, 5 and 13). 

Furthermore, since he repeatedly ordered subordinates to eliminate the Lendu, 

whether or not they were taking a direct part in hostilities,533 Mr. Ntaganda also 

intended to direct attacks against the civilian population as such or against 

individual civilians not taking direct part in hostilities (count 3). Moreover, 

Mr. Ntaganda stated, on several occasions, that UPC/FPLC members could 

appropriate any goods encountered (count 11).534 In respect of the pillage of 

Mongbwalu church, Mr. Ntaganda added that this building could be destroyed, if 

necessary535 (count 17). The Chamber further finds that Mr. Ntaganda acted with 

dolus directus in the second degree in relation to the crime of destroying the property 

of an adversary (count 18). He was aware that the commission of said crime would 

be the almost inevitable outcome of the implementation of the common plan in 

respect of the First Attack, considering (i) his aforementioned orders; and (ii) the use 

of heavy weapons by UPC/FPLC troops under his command.536 

129. In relation to the Second Attack, the Chamber finds that Mr. Ntaganda acted 

with dolus directus in the second degree in respect of the crimes set forth in counts 2, 

3, 5, 8, 11, 13 and 18. He was aware that their commission would be the almost 

inevitable outcome of the implementation of the common plan. As described 

previously,537 Mr. Ntaganda took part in preparing and controlling the Second Attack 

and his criminal instructions issued at the Mabanga parade continued to apply. 

However, the Chamber is of the view that Mr. Ntaganda does not fulfil the requisite 

subjective elements pertaining to the war crime set forth in count 17 in respect of the 

Second Attack, since it has not been established that he intended buildings protected 

under article 8(2)(e)(iv) of the Statute to be the object of an attack. 
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130. Mr. Ntaganda was also aware of the factual circumstances that established the 

status of these persons as civilians taking no active part in hostilities in the First 

Attack and the Second Attack (count 2); his aforementioned criminal orders were 

either directed expressly against the Lendu,538 or failed to distinguish between those 

who were taking a direct part in hostilities and those who were not.539 Moreover, 

since Mr. Ntaganda was aware of the factual circumstances that established the 

lawfulness of the presence of the civilians at the locations covered by the First Attack 

and the Second Attack,540 the Chamber also finds that he knew that the displacement 

of civilians was neither justified by the security of the civilians nor by military 

necessity (count 13). In relation to the First Attack, Mr. Ntaganda also knew of the 

nature and purpose of the Mongbwalu church as a building dedicated to religion 

since he had been at this location in person (count 17).541 In addition, with regard to 

the First Attack and Second Attack, Mr. Ntaganda was also aware (i) that the 

destroyed property belonged to the Lendu; (ii) of the factual circumstances 

establishing the status of the property as protected under the law of armed conflict; 

and (iii) that the destruction thereof was not required by military necessity (count 

18). This conclusion is based on evidence establishing that (i) crimes were committed 

against the Lendu in particular;542 (ii) the destruction of property was massive and 

indiscriminate;543 and (iii) Mr. Ntaganda was physically present during the First 

Attack544 and remained in close communication with UPC/FPLC troops during the 

Second Attack.545 

131. The Chamber now turns to the specific subjective elements related to counts 3, 

11 and 17. It is established by the evidence presented that Mr. Ntaganda intended 

the civilian population as such or individual civilians not taking direct part in 

hostilities to be the object of the attack (count 3); his aforementioned criminal orders 

were either directed expressly against the Lendu546 or failed to distinguish between 

those who were taking a direct part in hostilities and those who were not.547 

Concerning the crime of pillaging (count 11), the Chamber specifies that 
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FOR THESE REASONS THE CHAMBER HEREBY: 

a) decides that it has jurisdiction over the present case and determines that the case 

is admissible; and 

b) decides to confirm, pursuant to article 61(7) of the Statute, the charges presented 

by the Prosecutor against Bosco Ntaganda to the extent specified in paragraphs 12, 

31, 36, 74 and 97 of the present decision and to commit Bosco Ntaganda to a Trial 

Chamber for trial on the charges as confirmed. 

 

Done in both English and French, the English version being authoritative. 

 

 

 

_____________________________ 

Judge Ekaterina Trendafilova 

Presiding Judge 

 

 

_____________________________ 

 

_____________________________ 

Judge Hans-Peter Kaul Judge Cuno Tarfusser 

Judge Judge 

 

Dated this Monday, 9 June 2014 

At The Hague, The Netherlands 
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